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FOREWORD 


Among its duties under the rules of the House of Representatives 
the Committee on Government Operations is required to study “the 
operation of Government activities at all levels with a view to deter- 
mining its economy and efficiency” and to evaluate ‘“‘the effects of 
laws enacted to reorganize the legislative and executive branches of 
the Government.” Pursuant to this requirement, the committee has 
undertaken continuous studies of economy and efficiency in the 
executive departments and regulatory agencies. Three principal 
factors that affect economy and efficiency of Government operations 
are administrative organization, procedure, and practice. 

As part of its present study, the committee prepared a compre- 
hensive questionnaire dealing with these three factors and asked the 
executive departments and regulatory agencies to reply to it. 

In the present publication the committee makes available the 
agencies’ own views of their powers, organization, and decisionmaking 
processes as reflected in the responses to the committee’s question- 
naire. A report summarizing these responses and indicating major 
current and recurring problems of administrative procedure affecting 
the economy and efficiency of Government operations will follow. 
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SURVEY AND STUDY OF ADMINISTRATIVE ORGAN- 
IZATION, PROCEDURE, AND PRACTICE IN THE 
FEDERAL AGENCIES 


PART 11D—INDEPENDENT AGENCIES 
(Railroad Retirement Board) 


(Letter from Hon. William L. Dawson, chairman, House Govern- 
ment Operations Committee, to the Railroad Retirement Board.) 


NoveMBER 19, 1956. 
Mr. Howarp W. Haspermeyer, 


Chairman, Railroad Retirement Board, 
844 Rush Street, Chicago, Til. 

Dear Mr. Cuarrman: In performance of its duties under the Rules 
of the House of Representatives, the Committee on Government 
Operations is undertaking a survey and study of administrative organi- 
zation, procedure, and practice in the Federal agencies. We are 
enclosing a questionnaire and we request that you furnish the com- 
mittee the answers to the questionnaire on the dates shown in the 
following schedule: Section I, rulemaking, December 20, 1956; sec- 
tion IT, adjudication, January 15, 1957; remaining sections, February 
15, 1957. Please send 12 copies of your replies to the committee. 

Sincerely yours, 
WitiiaAmM L. Dawson, Chairman. 
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QUESTIONNAIRE SUBMITTED TO THE INDEPENDENT AGENCIES 
BY THE EXECUTIVE AND LEGISLATIVE REORGANIZATION 
SUBCOMMITTEE OF THE HOUSE GOVERNMENT OPERATIONS 


COMMITTEE 
PREFACE 


Government operations involve procedure and subject matter. 
The Congress and the public are vitally interested in the achievement 
of the purposes for which legislation is enacted. Government exists 
to achieve public purposes. The procedures of Government deter- 
mine so largely the nature of public programs that the Congress and 
the public must have a knowledge and understanding of Government 
procedures if they are to evaluate Government programs and make 
the decisions which self-government requires. In Government, par- 
ticularly, the means or procedures cannot be divorced from the ends 
or the purposes. 

Under the rules of the House of Representatives the Committee on 
Government Operations has the duty of overall study of matters of 
organization and operations in the Federal departments and agencies. 
Accordingly, the committee is sending this questionnaire to most of 
the Federal departments and agencies. The purpose is to gather 
information on present Government procedures especially as they 
affect the public by whom and for whom our Government has been 
established. The committee expects to make the information 
gathered available for the use of Members of the Congress and the 
public. 


QUESTIONNAIRE ON ADMINISTRATIVE ORGANIZATION, 
PROCEDURE, AND PRACTICE 


Intropuctory Norse 


In answering this questionnaire the following considerations apply 
as guidelines: 

The term “agency”? means each officer, employee, or other person 
or persons vested with power under authority of the United States 
of America to act in the form of rulemaking, adjudication, or any 
other type of action, and whose actions have the force and effect of 
law or are binding and controlling in any manner whatsoever under 
the authority of the United States of America. 

These questions apply not only to the more customary forms of 
agency rulemaking a adjudication, but to all forms of agency action, 
including (a) the granting and administration of contracts, loans, 
licenses, benefits, etc.; (b) the statutory and agency terms, conditions 
and procedures under which such grants are made and administered; 
and (c) the statutory and agency terms, conditions, and procedures 
for revocation, withdrawal, and termination of such grants. By way 
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of example, the statutory and agency standards for the making of 
loans or contracts should be considered, the statutory and agency 
standards and procedures for the imposition of loan or contract terms 
and conditions, whether by general rule or in individual cases, the 
statutory and agency standards and procedures for loan or contract 


termination, and all agency action pursuant to such standards and 
procedures in individual cases. 


I. RuLEMAKING 


What legislative or quasi-legislative powers—often referred to as 
jie making—does your agency exercise? 
(a) Give statutory reference to, and brief description of, each 
such power. 
(6) Who is authorized by statute to exercise it? 
(c) If delegated by or within your agency, what office or organ- 
ization unit is authorized to exercise it? 

2. To what extent are the functions of your agency performed 
pursuant to a general grant of authority to make any or all rules 
necessary for the administration of the relevant act? Please set forth 
the statutory provisions. 

Describe for each of the categories listed in 1 through xu rule- 
making process followed as to— 
(a) Manner of collection of data for determination. 
(6) Extent of notice to interested persons. 
(c) Hearing and extent of public participation therein. 
(2) Extent of agency statement of reasons for rules adopted. 


(e) Manner of public or other dissemination or availability of 
rules. 


I. Procedural rules. 
IT. Substantive rules. 
ITI. General statements of policy. 
IV. Interpretative rules. 
V. Statements of the general course and method by which functions are 
channeled and determined. 
VI. Rules relating to the availability of information to the public and 
public access to or denial of matter contained in the agency's files. 
VII. Rules relating to public property, including the use and disposi- 
tion of land. 
VIII. Rules relating to the making of loans to public or private parties. 
IX. Rules relating to the making of grants of public funds to private 
and public parties for rehabilitation, educational, and other purposes. 
X. Rules or instructions relating to standards for negotiation of and 
the grant of contracts. 
XI. Practice manuals for field or other agency personnel explaining 
the law administered or the agency’s policies thereon. 
XIT. Rules of practice. 
XIII. Rules relating to agency management, organization, and per- 
sonnel. 
4. Set forth any statutory provision relating to any rulemaking 
function of your agency requiring: 
(a) Notice. 
(6) Hearing. 
(ec) Record of the hearing. 
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In each case, indicate the type of notice given, the type of 
hearing afforded, and the type of record kept. 

5. Describe briefly, citing pertinent statutory and other authority 
therefor, the procedures or practice of your agency insofar as they are 
not covered in your answers to question 3, for: 

(a) Written submissions of views. 

(b) The forms for written submissions. 

(c) Oral submissions. 

(d) Intervention. 

(e) Consolidation of proceedings. 

(f) Initial or recommended decisions; and 
(g) Appeals therefrom. 

6. (a) Has your agency afforded public participation in rulemaking 
when not required by statute to do so? If so, please explain fully, 
giving reasons for the agency action. 

(6) In what situations, despite a statutory requirement for notice 
or hearing, does your agency find that notice and public participation 
are impracticable, unnecessary, or contrary to the public interest? 

7. Describe briefly the circumstances and procedures whereby 
existing (a) rules, and (6) rulemaking procedures are modified, 
amended, repealed, or suspended in particular cases. Are these pro- 
cedures uniform or are they ad hoc.—explain and specify? 

8. Describe briefly the procedure, and subsequent action or pro- 
ceeding thereon, whereby your agency accords any interested person 
the right to petition for the issuance, amendment, or repeal of a rule. 

During the years 1955 and 1956, how many petitions relating to 
rulemaking did your agency receive and how many modifications in 
rules were based on such petitions? Compare with number of similar 
actions initiated by the agency. 

9. What proportion of the rules made by your agency involve: 

(a) Any military, naval, or foreign affairs function of the 
United States; or 

(b) Any matter relating to agency management or personnel; or 

(c) Public property, loans, grants, benefits, or contracts. 

Please set forth the statutory basis for your classification, if any. 

The Administrative Procedure Act does not require notice or public 
rulemaking proceedings concerning the matters listed above. Do you 
regard public participation in any of these matters as desirable? If 
not, please state why. Does your agency use advisory groups in 
formulating such rules? If so, please state the reasons therefor and 
the extent of such use. 

10. (a) Is it the practice of your agency to accompany any rule 
issued after informal proceedings with a recital that all relevant matter 
presented to the agency has been considered? If so, do you list sub- 
missions or categorize them in the recital? 

(6) Do your rules of procedure designate the type of submission 
which the agency will consider as relevant? 

11. (a) Describe the general circumstances under which your agency 
finds good cause for making the effective date of a rule less than 30 
days after its publication or service and set forth all such rules promul- 
gated during the last 2 years. 

(b) Under what circumstances has your agency found that the re- 
quired publication of any substantive rule need not be 30 days prior 
to its effective date because the rule was one granting or recognizing 
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exemption or relieving restriction? Please set forth all such rules 
promulgated within the last 2 years. 

12. Does your agency have specific statutory authority to issue 
emergency rules? If so, please set forth the statutory provisions and 
all such rules promulgated during the last 2 years. 

13. Describe in summary form, by classes or groups, the rulings 
issued during the years 1955 and 1956, and submit representative 
= of rulings. 

As to each rulemaking power, comment on the adequacy— 
‘dies in statutory language or in legislative history—of the congres- 
sional standards so being implome nted: 

(a) Is the meaning and intent of the Congress sufficiently clear 

and easily susceptible of implementation? 

0) What problems of meaning have you encountered? 

) Have the congressional standards been changed in the 
meth of your agency’s administration of them as the need for 
change or greater clarity has appeared? Give the nature and 
background of the changes. 

(dq) In what areas is the action of your agency by law com- 
mitted to agency discretion? Specify the statutory language 
involved. 

(e) Where matters are left to agency discretion, are there any 
areas in which you believe greater statutory specification of 
standards would be desirable? If so, specify. 

(f) What, if any, attempt has been made by your agency to 
secure or to draft legislation designed to rectify such defects? 


II. ApsuDICATION 


1. What judicial or quasi-judicial powers —often referred to as ad- 
judication—does your agency exercise? 

(a) Give statutory reference to, and brief description of, each 
such power. 

(b) Who is authorized by statute to exercise it? 

(ce) If delegated by or within your agency, what office or organ- 
ization unit is authorized to exercise it? 

2. To what extent are the functions of your agency performed pur- 
suant to a general grant of authority to make any or all adjudications 
necessary for the administration of the relevant act? Please set forth 
the statutory provisions. 

3. Describe briefly for each category, 1 through vit, citing pertinent 
authority therefor, the procedural. practic es and rules in every class 
of adjudication by your egency required by statute or the constitu- 
tion to be determined on the record after opportunity for an agency 
hearing for: 

(a) Notice to parties. 

(6) Intervention. 

(c) Complaint, application, declaration, or similar pleading. 

(d) Answer, reply, or similar responsive pleading. 

(e) Amendments and supplemental pleadings. 

(f) Motions. 

(g) Prehearing and pretrial conference and agreement. 

(hk) Voluntary withdrawal or dismissal of proceedings by re- 
quest of private parties. 
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(1) Discontinuance or dismissal of proceedings by agency 
action. 

(7) Consent orders. 

(k) Default adjudication. 

I. Proceedings in general between private parties in which the Govern- 
ment is not directly a party. 

IT. Proceedings in general in which the Government directly is a party 
to the proceeding. 

III. Decisions and/or opinions relating to the availability of informa- 
tion to the public and public access to or denial of matter contained in the 
agency’s files. 

IV. Decisions and/or opinions relating to public property, eidtih 
the use and disposition of land. 

. Decisions and/or opinions relating to the making of loans to public 
or pri wate parties. 

VI. Decisions and/or opinions relating to the making of grants f 
public funds to private and public parties for rehabilitation, educationa 
and other purposes. 

VII. Decisions and/or opinions relating to contract disputes and stand- 
ards for negotiation of and the grant of contracts. 

4. Set forth any statutory provision relating to any adjudication 
function of your agency requiring: 

(a) Notice. 

(6) Hearing. 

(c) Record of the hearing. 

In each case, indicate the type of notice given, the type of 
hearing afforded, and the type ot ecraed kept. 

5. Describe briefly, citing pertinent authority therefor, the pr6- 
cedures or practice of your agency insofar as they are not covered in 
your answers to question 3, for: 

(a) Written submission of views. 

(6) The forms for written submissions. 
(c) Oral submissions. 

(0) Intervention. 

(e) Consolidation of proceedings. 

(f) Initial or recommended decisions. 
(g) Appeals therefrom. 

6. (a2) Has your agency afforded full adjudication of diaiied 
administrative actions when not required by statute to do so? If so, 
please explain fully, giving reasons for the agency action. 

(b) In what situations, despite a statutory requirement for notice 
or hearing, does your agency find that notice and public partictpation 
are impractic able, unnecessary, or contrary to the public interest? 

Describe briefly the circumstances and procedures whereby 
deviates and/or opinions are modified, amended, repealed, or 
suspended in particular cases. Are these procedures uniform or are 
they ad hoc—explain and specify. 

8. Describe briefly the procedure, and subsequent action or pro- 
ceeding thereon, whereby your agency accords any interested person 
the right to petition for an adjudication or the amendment or setting 
aside of same. During the years 1955 and 1956, how many petitions 
did your agency receive and how many adjudications, amendments 
of same, or setting aside of same were based on such petitions? Com- 
pare with number of similar actions initiated by the agency. 
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_ 9. What proportion of the adjudications made by your agency 
involve: 

(a) Any military, naval, or foreign affairs functions of the 
United States. 

(6) Any matter relating to agency management or personnel. 

(c) Public property, loans, grants, benefits, or contracts. 

Please set forth the statutory basis for your classification, if any. 

10. (a) Isit the practice of your agency to accompany any adjudica- 
tion made after informal proceedings with a recital that all relevant 
matter presented to the agency has been considered? If so, do you 
list submissions or categorize them in the recital? 

(6) Do your rules of procedure designate the type of submission 
which the agency will consider as relevant? 

11. Describe briefly, including pertinent references to your answers 
to question 3 and citing authority, the procedure within your agency 
for adjudicating cases which involve: 

(a) Any matter subject to a subsequent trial of the law and 
the facts de novo in any court. 

(6) Agency findings of fact final with appeal on law. 

(c) Your agency acting as an agent for a court. 

(d) Proceedings in which decisions rest solely on inspections, 
tests, or elections. 

(e) The conduct of military, naval, or foreign affairs functions. 

(f) Public property, loans, grants, benefits, or contracts. 

(g) The certification of mnelines representatives. 

12. What proportion of the adjudication by your agency falls within 
each of the categories set forth in question 11? Include reference to 

ertinent parts of your answers to question 9. 
P13. What proportion of the adjudication by your agency is not 
required by statute to be determined on the record after opportunity 
for agency hearing? Please list the types of adjudication involved. 

14. As to each adjudication function, comment on the adequaey— 
either in statutory language or in legislative history—of the congres- 
sional standards so being implemented: 

(a) Is the meaning and intent of the Congress sufficiently clear 
and easily susceptible of implementation? 

(6) What problems of meaning have you encountered? 

(c) Have the congressional standards been changed in the 
course of your agency’s administration of them as the need for 
change or greater clarity has appeared? Give the nature and 
background of the changes. 

(d) In what areas is the action of your agency by law committed 
to agency discretion; please specify the statutory language 
involved. 

(e) Where matters are left to agency discretion, are there any 
areas in which you believe greater statutory specification of 
standards would be desirable? If so, please specify. 

(f) What, if any, attempt has been made by your agency to 
secure or to draft legislation designed to rectify such defects? 

15. Under what circumstances does your agency find that time, the 
nature of the proceeding, and the public interest do not permit the 
agency to afford all interested parties opportunity for the submission 
and consideration of facts, arguments, offers of settlement, or proposals 
of adjustment? 
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16. (a) Does the agency give recognition to the right of persons to 
be represented by an attorney? 

(6) Where su ch representation is known to the agency, what is the 
procedure for effecting notices or service? 

17. What procedures does the agency have for serving or publicly 
announcing matters which may affect the interest of other persons? 

18. To what extent does your agency encourage the parties to reach 
a determination of the controversy by consent? Indicate the pro- 
portion of cases so determined during the past 2 years. 

19. Does your agency issue declaratory orders? If so, please set 
forth any agency rule thereon and the number and type of requests 
for declaratory orders received during the past 2 years. 

20. If your agency does not provide by rule for the issuance of 
declaratory orders, please state the reasons for not doing so. 

21. What specialized procedural steps have been developed by your 
agency to improve or expedite the adjudicatory functions of your 
agency? Please evaluate the desirability of extending such practices 
to other agencies. 

22. What proportion of the adjudication by your agency is based 
on (a) questions concerning the violation of rules and (6) matters 
to be decided in the particular case? Does your agency follow case 
precedent in deciding matters within the second class? 

23. If the agency has trial examiners, how many examiner decisions 

were released during 1954, 1955, and the first 9 months of 1956? 

24. How many decisions were entered at agency level in contested 
proceedings during 1954, 1955, and the first 9 months of 1956? 

25. How many ares were conducted directly by the agency dur- 
ing 1954, 1955, and the first 9 months of 1956? 

(a) During the calendar years 1954 and 1955, in how many cases 
did the agency sit for the reeeption of evidence? 
(b) During the same period, how many trial examiner decisions were 
filed? 

(c) During the same period, how many decisions were entered by 
the agency upon review of trial examiner decisions after the filing of 
exceptions? 

27. State the average period of time that the cases which were 
decided during the calendar year 1955 were pending before the agency. 

28. Of the total cases decided during the calendar year 1955, give: 

(a) The average time pending before the agency prior to assignment 
to the trial examiners. 

(b) The average time the case was before the trial examiner in hear- 
ing and report. 

(c) The average time the case was before the agency on review. 

29. Estimate the division of time at agency level between rulemak- 
ing functions and judicial functions and all other functions. 

30. (a) List all petitions pending before the agency as of October | 
1956. 

(6) State the average time that such petitions have been pending. 

(c) State the number of petitions acted upon by the agency during 
the first 9 months of 1956. 

(d) Give the division between the number granted and the number 
denied. 

To what extent does your agency follow the doctrine of stare 
decisis? Please indicate in what classes of cases you follow the doc- 
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trine and in what classes you do not and state the policy, if any, 
which determine your decision. Include references to your answers 
to question 22. 

32. In what manner and form does your agency make its decisions 
known and/or available to the interested parties and to the public? 
What is date of latest decision made available in each form of publi- 
cation to the general public? 


Ill. Separation or FuNcTIONS 


1. Summarize the powers assigned by (1) statute and (2) Executive 
order to your agency, citing respective authority in each case and 
classifying these powers as follows: 

(a) Executive (administrative). 

(6) Legislative (rulemaking). 

(c) Judicial (case adjudication). 

2. Describe the extent to which the power required to be exercised 
by the chief executive officials are delegated to subordinates. 

3. List the investigative and prosecuting duties of your agency. 

4. In what circumstances do officers, employees, or agents engaged 
in the performance of such investigation and prosecuting duties par- 
ticipate or advise in the making of recommended or initial or final 
decisions at the following stages: 

(a) Informal or formal hearing. 

(6) Appeal of initial or recommended decision. 

(c) Final decision by chief executive authority. 

5. In what circumstances do chief executive officials of your agency 
participate personally in proceedings within your agency with respect 
to: 

(a) Initiating investigations. 

(b) Conducting investigations. 

(c) Preparing cases for prosecution after investigation. 

(d) Preliminary consultation and conference. 

(e) Participating in formal or informal hearing. 

6. What procedures are adopted by the chief executive officials 
within your agency to assure fair and unbiased adjudication of cases 
in which they have participated in either the investigative or prosecut- 
ing stage? 

7. In reviewing recommended or initial decisions of hearing officers 
or other officials, does your agency use the advice and services of any 
of the following: 

(a) An independent review staff, directly responsible to the 
chief executive officials and not part of any subdivision of your 
agency. 

(b) Bureaus, offices, and divisions which have participated 
in the investigation, prosecution, or formulation of the initial 
decision. 

(c) Any other specialized or nonspecialized staff within the 
agency. 

(d) Its General Counsel or chief legal officer. 

(e) Advisory groups. 

Please amplify, citing relevant authority and extent of services 
and advice. 

8. What matters is your agency authorized by law to dispose of on 
ex parte basis? 
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To what extent and under what circumstances does your agency 
afford notice and opportunity for all parties to participate in the 
event that a presiding or deciding officer consults any person on any 
question of fact or of law in issue? 

10. What interpretation has been placed by your agency on the 
provision that title 5, United States Code, section 1004 (c), shall 
not ‘be applicable in any manner to the agency or any member or 
re of the body comprising the agency”? 

What provision is made to furnish the final adjudicating official 
(a) with a complete record of the case, and (b) a precis of the views 
of opposing parties and of agency investigating and trial staff? 


IV. Inspection oF ReEcorpDs 


1. List the main categories of written submissions which are volun- 
tarily filed with your agency. 

2. What categories of documents or reports are required to be 
filed with your agency? Cite the provisions of statutes relied upon 
in each case. 

3. What matters filed by persons are available for public inspection? 

4. What is the method or practice of publicly announcing a filing 
of matters available for public inspection? 

What is the practice or method of making public information 
accessible to interested members of the public? 

6. What procedure does the agency have for publicly announcing 
the filing of applications or petitions which may affect the interest of 
other persons? 

7. Is the vote taken on actions before your sgency available for 
public inspection? 

8. What matters filed with your agency are not available to the 
public? Cite the statutory provision and/or regulation relied upon 
in each case of withholding: 

9. List what categories of documents the agency believes should 
not be available for public inspection. On what authority? 


V. WorKLOAD AND- STAFFING PATTERNS 


Describe the workload and backlog of your agency in the exercise 
of nee of its rulemaking and adjudication powers. (Where the 
information requested in this section has been given in part above 
please make a cross-reference.) 

2. List the major steps and state the time required for each step in 
rwemaking and adjudication proceedings. Describe briefly the long- 
est and shortest proceedings during the years 1955 and 1956, giving 
reasons therefor as well as the usual time elapsed. 

3. State the number of rulemaking and the number of adjudication 
proceedings started and completed during the years 1955 and 1956. 

4. Describe briefly changes made in agency procedures over the 
last 5 fiscal years to expedite rulemaking and adjudication and ths 
background for such changes. 

5. State the number and kinds of personnel engaged in rulemaking 
and in adjudication proceedings, by classes (economists, lawyers, 
statisticians, secretaries, clerks, etc.). 


95899—57—pt. 11d 2 
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VI. UntrormMity oF ADMINISTRATIVE PROCEDURE 


1. Have you sought to make your agency’s procedures for rule- 
making and for adjudication uniform with those of other agencies of 
the Government? 

2. If so, describe briefly success attained and problems encountered. 

3. To what extent are the administrative functions of your agency 
performed pursuant to specific statutory procedures having specific 
application only to your agency? 


VII. Ruues ror ApMIssion TO PRACTICE AND FOR AVOIDANCE OF 
ConFLict OF INTERESTS 


1. Describe your rules for admission to practice before your agency 
and for representation. 

2. Describe your rules for avoidance of conflicts of interest, both 
for present agency members and employees and for former agency 
members and employees. 

3. Have you sought to make your agency’s procedures in these 
matters uniform with those of other agencies of the Government? 

4. If so, describe briefly success attained and problems encountered. 


VIII. Exemptions From THE ADMINISTRATIVE PROCEDURE AcT 


1. Are any of your functions exempt from any of the provisions of 
the Administrative Procedure Act? 

2. If so, describe and state reasons therefor. (Where answers given 
above relate in whole or in part to this section please make cross- 
reference.) 


IX. Court Decisions ArrecTinc AGENCY FuUNcTIONS 


Cite all major court decisions affecting agency procedural functions 
giving: 

1. Reference to particular agency function affected including refer- 
ence to pertinent part of this questionnaire, and 

2. Synopsis of court opinion, and 

3. Explanation of modifications in agency practices adopted because 
of court decision including relevant dates of court decisions and of 
agency procedural changes, and nature of changes. 








RAILROAD RETIREMENT BOARD 


Answer of the Railroad Retirement Board to questionnaire on adminis- 
trative organization, procedure, and practice submitted by the Executive 
and Legislative Reorganization Subcommittee of the House Government 
Operations Committee 

RaILRoAD RETIREMENT Boarp, 
Chicago, Ill., December 19, 1956. 
Hon. Wiiuram L. Dawson, 
Chairman, Committee on Government Operations, 
House of Representatives, Washington, D. C. 

Dear Mr. Dawson: There are enclosed 12 copies of the answers 
of the Railroad Retirement Board to section I, rulemaking, of the 
questionnaire on administrative organization, procedure, and practice, 
forwarded with your letter of November 19, 1956. 

Sincerely yours, 
Howarp W. HaperRMEyYeER, 
Chairman. 


Parr I 


1. In administering the Railroad Retirement and Railroad Unem- 
ployment Insurance Acts, the Board’s principal function is the award- 
ing of the retirement, survivor, unemployment and sickness benefits 
provided by these acts. It has not prosecutory, licensing, or inter- 
mediary functions and there is, therefore, little occasion for the exercise 
of quasi-legislative powers. However, in the process of administering 
these acts, the Board under its broad powers and certain specific 
statutory authority exercises several powers of a quasi-legislative 
nature. 

(a) (1) Under section 2 (a) (4) of the Railroad Retirement Act 
(45 U.S. C., 1952 edition, sec. 228b (a) (4)) the Board has secured the 
establishment of standards to determine whether an individual is 
disabled for work in his regular occupation and is thus entitled to an 
annuity. 

(2) Under section 3 (c) of the Railroad Retirement Act (45 U.S. C., 
1952 edition, sec. 228c) the Board has provided a method for determin- 
ing the compensation to be attributed in certain instances to service 
before January 1, 1937, in the computation of annuities. 

(3) The Board under section 6 (b) of the Railroad Retirement Act 
(45 U.S. C., 1952 edition, sec. 228f (b)) has provided for an adjustment 
of the difference between the amount paid individuals as pensions and 
the amounts due them as annuities in certain months. 

(4) The Board under section 8 of the Railroad Retirement Act (45 
U.S. C., 1952 edition, sec. 228h) prescribed the manner in which em- 
ployers subject to the act shall make returns of compensation of their 
employees. 

(5) The provisions of section 19 of the Railroad Retirement Act (45 
U.S. C., 1952 edition, sec. 228s) empower the Board to establish a 
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manner and method of paying benefits in cases of minors and incom- 
petents. 

(6) The Board has authority under section 1 (k) of the Railroad 
Unemployment Insurance Act (45 U.S. C., 1952 edition, sec. 351 (k)) 
to prescribe a reasonable period (not in excess of 10 days) for the filing 
of a statement of sickness in connection with claims for sickness 
benefits. 

(7) The Board is authorized to prescribe by regulations that bene- 
fits under the Railroad Unemployment Insurance Act payable with 
respect to any period prior to the date of a final decision of the Board 
with respect to a claim therefor be paid before the final decision. 
Otherwise they are payable only after the final decision. 

(8) The Board has exercised its powers under sections 6 and 8 of 
the Railroad Unemployment Insurance Act (45 U. S. C., 1952 edi- 
tion, secs. 356 and 358 (g)) to prescribe the manner he time in which 
employers shall file reports of compensation of employees and pay the 
contributions related thereto. (The contributions which employers 
are obligated to pay with respect to employees in their service are 
collected by the Board.) 

(6) The Board itself is authorized by statute to exercise these 
functions. 

(c) These powers generally have not been delegated by the Board, 
but actions under item ( (a) (1) have initially been taken by the Board’s 
Director of Retirement Claims and some of his subordinates, while 
actions under item (a) (5) may initially be taken by the Board’s 
Director of Retirement Claims and its Director of Unemployment and 
Sickness Insurance. 

The functions of the Board are principally performed pursuant 
to a general grant of authority to make any or-all rules or regulations 
necessary for the administration of the acts, although certain specific 
powers are expressly detailed as indicated in 1 (a) above and some 
procedural requirements are accompanied by a declaration that they 
shall be carried out in accordance with regulations prescribed by the 
Board, e. g., section 1 (h) of the Railroad’ Unemployment Insurance 
Act. This authority is contained in section 10 of the Railroad Retire- 
ment Act (45 U.S. C., 1952 edition, sec. aaa ry section 12 of the Rail- 
road Unemployment Insurance Act (45 U. S:C.,'1952 edition, sec. 362). 

3. The rulemaking processes of the Board ie not vary in any of the 
few categories in this question which are applicable. The Board has 
prescribed no particular method for the collection of data. In gen- 
eral, it has obtained the necessary information from standard statistical 
services, correspondence, and conferences or hearings. Reasonable 
notice is given to interested persons of any proposed determination 
in which they have a bona fide interest.’ Any persons with a bona 
fide interest are allowed to participate in any hearings by the sub- 
mission of evidence, views, and argument. In general there is no 
need for a statement of the reason for adoption of rules and regulations 
and none is made. Rules of general application are published in the 
Federal Register and information respecting such rules is provided 
oar inquiry. 

There is no statutory provision respecting a rulemaking function 
of ie Board to require either a notice, he aring, or record of a hearing. 
The Board is excluded from the operation of the Administrative 
Procedure Act except as to section 3 respecting publication of rules. 
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5. As indicated before the Board has no statutory requirement and 
no formal practice for rulemaking processes with respect to the 
acquisition of information, views, and argument and the procedure 
relative thereto. 

6. (a) The Board is not required to permit public participation in 
rulemaking and has done so only to the extent of obtaiming necessary 
information and views. The functions of the Board are not such as to 
involve or occasion general public participation, other than by persons 
in ny railroad industry. 

This question has no application to the Board since there is no 
ath ibeley requirement for notice of hearing. 

There has been no occasion to modify, amend, repeal, or suspend 
rules or rulemaking procedures in particular cases, except that late 
appeals from denials of benefits are uniformly allowed in cases where 
substantive rights would otherwise be lost. 

The Board has no particular procedure whereby any interested 
person has the right to petition for the amendment, or repeal of a rule. 
The Board, however, would give consideration in such a matter to any 
persons with a bona fide interest in the operations of the systems pro- 
vided by the acts it administers. No petitions relating to legislative 
rulemaking were received during the years 1955 and 1956. 

The Board has no function, and therefore makes no rules, which 
involve any military, naval, or foreign affairs of the United States or 
public property, loans, grants, or contracts. Matters relating to 
agency management and personnel are generally not set forth as rules 
or regulations. Virtually all rules involve in some way the payment 
of benefits. The Board has little experience respecting the categories 
of rulemaking involved in this question except benefits. In “rule- 
making involving benefits, it regards participation by segments of the 
public which have a bona fide interest as desirable. The Board has 
no standard practice as to the use of advisory groups. It has used 
advisory groups and would again if occasion arises. 

10. (a) The nature of the rules issued by the Board after informal 
proceedings is not such as to make appropriate or require that such 
rules be accompanied by recital that all relevant matter has been 
considered and no such action is generally taken. 

The Board has no rules of procedure designating the type of 
submission which it will consider as relevant. 

11. (a) In general the effective date of rules issued by the Board 
is not of essential importance and rules ordinarily are made effective 
upon issuance. The legislation the Board administers does not require 
suspension for any period of any substantive rule; and the require- 
ment of the Administrative Procedure Act in this regard is not appli- 
cable to the Board by its exemption from the operation of section 4. 

) This question is answered by the preceding paragraph. 

The Board has no specific statutory authority to issue emer- 
enc cy rules. 

13. (a) During 1955 and 1956 the Board amended its regulations 
in several instances by action in the nature of an exercise of quasi- 
legislative powers. 

(1) It amended its regulations to permit employers whose total 
compensation reported for a year multiplied by the contribution rate 
for the following year produces an amount less than $100 to make a 
single contribution report for the following year. 
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(2) The regulations were amended to permit the setting of a later 
date for the filing of a contribution report by a particular employer 
where the filing is delayed for reasonable cause, the interest charge 
would be disproportionate to the period of delay, and the employer's 
previous record for promptness warrants the action. 

(3) The regulations were amended in certain respects regarding the 
registration for benefits under the Railroad Unemployment Insurance 
Act. 

(b) The regulations were also amended during 1955 in ways which 
involved only action of an interpretative nature. 

(1) There were extensive amendments to the regulations under the 
Railroad Retirement Act respecting the filing and adjudication of 
claims for benefits. 

(2) The regulations under the Railroad Retirement Act were 
amended to permit an individual who has been receiving a spouse’s 
annuity or a widow’s current insurance annuity be paid a widow’s 
insurance annuity for a period of 6 months after eligibility is attained 
without a new application therefor. 

(3) The regulations under the Railroad Unemployment Insurance 
Act were amended to permit the presumption that an employee who 
has retired voluntarily from employer service (including those who 
retired because of an agreement as to age retirement) is not eligible 
for unemployment benefits. 

(4) The regulations under the Railroad Unemployment Insurance 
Act were amended to prescribe certain conditions under which regis- 
tration and filing of a statement of sickness will not be recognized. 

14. (a) The meaning and intent of Congress respecting the acts 
the Board administers 1s sufficiently clear and is easily susceptible of 
implementation. 

(b) No major problems of meaning have been encountered. 

(c) Congressional standards have not been changed in the course 
of the Board’s administration because of the appearance of the need 
for change or greater clarity. 

(dq) (1) The Board by law has discretion in determining the amount 
of compensation to be attributed in certain cases to railroad service in 
the computation of annuities. It is provided in section 3 (c) (45 
U.S. C., 1952 edition, sec. 228c): 

That where service in the period 1924-1931 in the one caser or in the period 
September 1940—August 1941 in the other case [relating to service of redcaps], 
is, in the judgment of the Board, insufficient to constitute a fair and equitable 
basis for determining the amount of compensation paid or attributable as paid 
to him in each month of service before 1937 or September 1941, respectively, 
the Board shall determine the amount of such compensation for each such month 
in such manner as in its judgment shall be fair and equitable. 

(2) The Board has discretion in securing the establishment of 
standards whereby the question of whether an individual is disabled 
for work in his regular occupation in the railroad industry and so 
eligible for an ‘“‘occupational’”’ disability annuity is determined. It 
is provided in section 2 (a) (4) (45 U.S. C., 1952 edition, sec. 228b 
(a) 4) that: 

The Board, with the cooperation of employers and employees, shall secure the 
establishment of standards determining the physical and mental conditions which 
permanently disqualify employees for work in the several occupations in the 
railroad industry, and the Board, employers, and employees shall cooperate in 


the promotion of the greatest practicable degree of uniformity in the standards 
applied by the several employers. 
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(3) The function is charged to the Board of prescribing the times 
that employers make returns of compensation of employees and the 
manner and form of such returns. The Board may require that 
statements of the compensation of employees be furnished to —— 
It is provided in section 8 of the Railroad Retirement Act (45 U.S. C., 
1952 edition, sec. 228h) that: 


Employers shall file with the Board, in such manner and form and at such times 
as the Board by rules and regulations may prescribe, returns under oath of com- 
pensation of employees, and, if the Board shall so require, shall furnish employees 
with statements of their compensation as reported to the Board. 


(4) The Board has authority in the case of erroneous payments to 
determine the method of making recovery or adjustment or whether 
recovery shall be made at all. It is provided i in section 9 (a) of the 
Railroad Retirement Act (45 U.S. C., 1952 edition, sec. 228i (a)) that: 


If the Board finds that at any time more than the correct amount of annuities, 
pe nsions, or death benefits has been paid to any individual under this Act or the 

tailroad Retirement Act of 1935 or a payment has been made to an individual 
not entitled thereto (including payments made prior to July 1, 1940), recovery by 
adjustments in subsequent payments to which such individual is entitled under 
this Act or any other Act administered by the Board may, except as otherwise 
provided in this section, be made under regulations prescribed by the Board— 


and in section 9 (ce) 


There shall be no recovery in any case in which more than the correct amount of 
annuities, pensions, or death benefits under this Act or the Railroad Retirement 
Act of 1935 has been paid to an individual or payment has been made to an 
individual not entitled thereto (including payments made prior to July 1, 1940) 
who, in the judgment of the Board, is without fault when, in the judgment of the 
Board, recovery would be contrary to the purpose of the Acts or would be against 
equity or good conscience. 


The Board has discretion as to the method by which payments 
shall be made in the case of incompetents or minors. It is provided 
in section 19 (a) of the Railroad Retirement Act (45 U.S. C., 1952 
edition, sec. 228s (a)) 

That the Board may, in its discretion, validly, recognize actions by, and conduct 
transactions with, others acting, prior to receipt of, or in the absence of, such 
written notice, in behalf of an individual found by the Board to be an incompetent 


or a minor, if the Board finds such actions or transactions to be in the best inter- 
ests of such individual. 


The Board has discretion in determining the method by which 
adjustment shall be made in the event pension payments have been 
made to any individual in any month in which such individual is 
entitled to an annuity. It is provided in section 6 (b) of the Railroad 
Retirement Act (45 U.S. C., 1952 edition, sec. 228f (b)) that— 
in the event pension payments have been made to any such individual in any 
month in which such individual is entitled to an annuity under this Act or the 
Railroad Retirement Act of 1935, the difference between the amounts paid as 


pensions and the amounts due as annuities shall be adjusted in accordance with 
such rules and regulations as the Board may deem just and reasonable. 


The Board is authorized to prescribe a reasonable time for the 
filing of a sickness report. nes 1 (k) of the Railroad Unemploy- 
ment Insurance Act (45 U.S. C., 1952 edition, sec. 351 (k)) requires 
that a statement of sic kness be filed 


within such reasonable period, not in excess of ten days, as the Board may pre- 
scribe. 





8. The Board is vested with discretion to determine that benefits 
under the Railroad Unemployment Insurance Act for a period prior 
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to a final decision of the Board respecting a claim therefor be paid 
before such final decision. It is provided in section 5 (h) of the 


r 


Railroad Unemployment Insurance Act (45 U. S. C., 1952 edition, 
sec. 355 (h)) that— 


except as may be otherwise prescribed by regulations of the Board, benefits pay- 
able with respect to any period prior to the date of a final decision of the Board 
with respect to a claim therefor, shal! be paid only after such final decision. 


9. In administering the Railroad Unemployment Insurance Act the 
Board has discretion in determining the manner by which, and the 
time that, employers report compensation of employees and pay 
contributions with respect thereto. It is provided in section 6 of the 
Railroad Unemployment Insurance Act (45 U. S. C., 1952 edition, 
sec. 356) that— 


Employers shall file with the Board, in such manner and at such times as the 
Board by regulations may prescribe, returns under oath of compensation of 
employees, and, if the Board shall so require, shall distribute to employees annual 
statements of compensation. 


It is further provided in section 8 (g) of the act (45 U. S. C., 1952 
edition, sec. 358 (g)) that— 


The contributions required by this Act shall be collected and paid quarterly 
or at such other times and in such manner and under such conditions not incon- 
sistent with this Act as may be prescribed by regulations of the Board, and shall 
not be deducted, in whole or in part, from the compensation of employees in the 
employer’s employ. 


10. The Board has also certain discretion in the administration of 
the Railroad Unemployment Insurance Act as appears in the statutory 
provisions quoted below. It is provided in section 12 (i) of the Rail- 
road Unemployment Insurance Act (45 U. S. C., 1952 edition, sec. 
362 (i)) that— 


The Board may establish, maintain, and operate free employment offices and 
may designate as free employment offices facilities maintained by (i) a railway 
labor organization which is duly authorized and designated to represent employees 
in accordance with the Railway Labor Act, or (ii) any other labor organization 
which has been or may be organized in accordance with the provisions of the 
Railway Labor Act, or (iii) one or more employers, or (iv) an organization of 
employers, or (v) a group of such employers and labor organizations, or (vi) a 
State, Territorial, foreign, or the Federal Government. The Board may also 
enter into agreements or arrangements with one or more employers or railway 
labor organizations organized in accordance with the provisions of the Railway 
Labor Act, pursuant to which notice of the availability of work and the rights 
of employees with respect to such work under agreements between such employers 
and railway labor organizations may be filed with employment offices and pur- 
suant to which employees registered with employment offices may be referred to 
such work. 

The Board shall prescribe a procedure for registration of unemployed employees 
at employment offices. Such procedure for registration shall be prescribed with 
a view to such registration affording substantial evidence of the days of unemploy- 
ment of the employees who register. The Board may, when such registration is 
made personally by an employee, accept such registration as initial proof of 
unemployment sufficient to certify for payment a claim for benefits. 

The Board shall provide a form or forms for statements of sickness and a pro- 
cedure for the execution and filing thereof. Such forms and procedure shall be 
designed with a view to having such statements provide substantial evidence of 
the days of sickness of the employee and, in the case of maternity sickness, the 
expected date of birth and the actual date of birth of the child. Such statements 
may be executed by any doctor (authorized to practice in the State or foreign 
jurisdiction in which he practices his profession) or any officer or supervisory em- 
ployee of a hospital, clinic, group health association, or other similar organization, 
who is qualified under such regulations as the Board may prescribe to execute 
such statements. The Board shall issue regulations for the qualification of such 
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persons to execute such statements. When so executed by any such person, or, 
in the discretion of the Board, by others designated by the Board individually or 
by groups, they may be accepted as initial proof of days of sickness sufficient to 
certify for payment a claim for benefits. 

The regulations of the Board concerning registration at employment offices by 
unemployed persons may provide for group registration and reporting, through 
employers, and need not be uniform with respect to different classes of employees. 

The operation of any employment facility operated by the Board shall be 
directed primarily toward the reemployment of employees who have theretofore 
been substantially employed by employers. 

(e) Where matters are left to Board discretion there are no areas 
in which we believe that greater statutory specification of standards 
would be desirable. 

(f) No answer is required to this question because of the comment 
in the sentence next above. 


Unitep States oF AMERICA, 
RAILROAD RETIREMENT Boarp, 
Chicago, Ill., January 14, 1957. 
Hon. Witu1am L. Dawson, 
Chairman, Committee on Government Operations, 
House of Representatives, House Office Building, 
Washington, D. C. 

Dear Mr. Dawson: There are enclosed 12 copies of the answers 
of the Railroad Retirement Board to section II, adjudication, of the 
questionnaire on administrative organization, procedure, and practice, 
forwarded with your letter of November 19, 1956. 

Sincerely yours, 
Howarp W. HaserMeyer, Chairman. 


Part Il. ApsupIcATION 


1. This agency, the Railroad Retirement Board, in administering 
the Railroad Retirement Act and the Railroad Unemployment 
Insurance Act, exercises judicial or quasi-judicial powers (adjudica- 
tion) in the finding of entitlement to the retirement, survivor, unem- 
ployment, and sickness benefits provided by these acts. 

(a) Under section 2 of the Railroad Retirement Act (45 U.S. C., 
1952 edition, sec. 228b) the Board may find that monthly annuities 
are due to persons retired from employment covered by the Railroad 
Retirement Act and to their wifes or husbands; under section 5 of the 
Railroad Retirement Act (45 U. S. C., 1952 edition, sec. 228e) the 
Board may find that monthly annuities are due to widows, dependent 
widowers, dependent children, and dependent parents of deceased 
persons whose employment was covered by the Railroad Retirement 
Act; under the same section 5, the Board may find that lump-sum 
benefits are due to certain survivors of such deceased persons; under 
section 3 (f) of the Railroad Retirement Act (45 U.S. C., 1952 edition, 
sec. 228c (f)), the Board may find that annuities due but unpaid at 
death of an entitled person are due to certain survivors of such de- 
ceased persons or to others; and under section 6 of the Railroad 
Retirement Act (45 U.S. C., 1952 edition, sec. 228f), the Board may 
find that pensions are due to persons who were, on March 1, 1937, 
and July 1, 1937, on the pension rolls of an employer covered by the 
Railroad Retirement Act. Under section 2 of the Railroad Unem- 
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ployment Insurance Act (45 U.S. C., 1952 edition, sec. 352), the Board 
may find that benefits are due to persons covered by the Railroad 
Unemployment Insurance Act for periods of unemployment and sick- 
ness; and under subsection (g) of the same section, the Board may 
find that unemployment or sickness benefits found due to an indi- 
vidual but unpaid at his death are due to certain survivors of the 
individual. Under sections 5 (g) and 8 (d) and (e) of the Railroad 
Unemployment Insurance Act (45 U.S. C., 1952 edition, secs. 355 (g) 
and 358 (d) and (e)), the Board may find that refunds are due to 
“employers” because of collection of more than the correct amount 
of contributions due and may make such refunds by adjustment in 
connection with later collections, or may refund directly the over- 
payments, in such manner and at such times as the Board may pre- 
scribe by regulation. 

Under section 9 (c) of the Railroad Retirement Act (45 U.S. C., 
1952 edition, sec. 228i (c)) and section 2 (a) of the Railroad Unem- 
ployment Insurance Act (45 U.S. C., 1952 edition, sec. 352 (d)), the 
Board may waive recovery, under certain conditions in which there is 
lack of fault on the part of the payee, of sums found to have been 
erroneously paid as benefits. Under section 9 (a) and (b) of the 
Railroad Retirement Act (45 U.S. C., 1952 edition, sec. 228i (a) and 
(b)), and sections 2 (f) and 12 (0) of the Railroad Vnenployment 
Insurance Act (45 U.S. C., 1952 edition, sees. 352 (f) and 362 (0)), the 
Board may find that pay ments made under the Railroad Retirement 
Act and the Railroad Unemployment Insurance Act, respectively, 
have been made under circumstances which require that these pay- 
ments be returned or recovered. 

(b) The Railroad Retirement Act, by section 10 (b) (1) (45U.S.C., 
1952 edition, sec. 228} (b) (1)), authorizes the Board to exercise all 
the powers necessary to the performance of the judicial functions 
described above; and by section 10 (b) 5, (45 U.S. C., 1952 edition, 
sec. 228] (b) (5)) authorizes the Board to delegate such functions to 
any of its employees with respect to “applications for annuities or 
death benefits in accordance with rules and regulations prescribed 
by the Board” with the condition that any person aggrieved by a 
decision so made may appeal to the Board itself. 

The Railroad Unemployment Insurance Act by section 12 (m) 
(45 U.S.C., 1952 edition, sec. 362 (m)) authorizes the Board to delegate 
to any member, officer or employee of the Board any of the powers 
conferred upon the Board with respect to adjudic ‘ation and by sections 
5 (c) and (d) (45 U.S. C., 1952 edition, sees. 355 (c) and (d)) to delegate 
to a referee or other reviewing body the right to review initial deter- 
minations on denials of rights to unemployment or sickness benefits 
or on claims for refund of contributions and make intermediate 
determinations or recommendations on such matters, which deter- 
minations may become final if not appealed to the Board in accordance 
with regulations prescribed by the Board. 

(c) The authority to make initial determinations under the Railroad 
Retirement Act with respect to annuities and death benefits, and with 
respect to the waiver or recovery of payments made erroneously, has 
been delegated to the Bureau of Retirement Claims. Intermediate 
review of such initial determinations has been authorized to be made 
by the Appeals Council. The authority to make initial determina- 
tions under the Railroad Unemployment Insurance Act with respect 
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to unemployment and sickness benefits, and with respect to the 
recovery of payments made erroneously, or the recovery of other 
payments, has been delegated to the Bureau of Unemployment and 
Sickness Insurance or by the various regional offices. Intermediate 
review of such initial determinations has been authorized to be made 
by individuals in the position of referee. Initial determinations under 
the Railroad Unemployment Insurance Act with respect to refunds of 
contributions not due have been authorized to be made by the Office 
of the Director of Budget and Fiscal Operations. Initial determina- 
tions under the Railroad Retirement Act and the Railroad Unem- 
ployment Insurance Act with respect to the status of persons as 
“employers” have been authorized to be made by the General Counsel. 

The judicial (adjudication) powers of the Board are principally 
performed pursuant to a general grant of authority to exercise all the 


duties and powers necessary to the administration of the Railroad 


Retirement Act and the Railroad Unemployment Insurance Act. 
For the Railroad Retirement Act, this grant is in terms as follows 
(sec. 10 (b) 1 (45 U.S. C., sec. 228] (b) 1)): 


The Board shall have and exercise all the duties and powers necessary to 
administer this Act and the Railroad Retirement Act of 1935. The Board shall 
take such steps as may be necessary to enforce such Acts and make awards and 
certify payments. 


For the Railroad Unemployment Insurance Act, the provision is as 
follows (sec. 12 (1)) (45 U.S. C., 1952 edition, sec. 362 (1)): 


In addition to the powers and duties expressly provided, the Board shall have 
and exercises all the powers and duties necessary to administer or incidental to 
administering this Act, * * * 


3. Neither the constitution nor any statute requires that any class 
of adjudication, within the categories set forth in this question, be 
determined by this Board on the record after opportunity for an 
age ney hearing. 


The only statutory provision relating to any adjudication function 
of Wid agency requiring notice, hearing, and record of hearing are as 
follows: (sec. 5 (c) and (e) of the Railroad Unemployment Insurance 
Act (45 U.S. C., 1953 edition, sec. 355 (c) and (e)): 


Each qualified employee whose claim for benefits has been denied in whole or 
in part upon an initial determination with respect thereto upon a basis other than 
one which is reviewable pursuant to one of the succeeding paragraphs of this 
subsection shall be granted an opportunity for a fair hearing thereon before a 
referee or such other reviewing body as the Board may establish or assign thereto, 

Any claimant whose claim for benefits has been denied in an initial determi- 
nation with respect thereto upon the basis of his not being a qualified employee, 
and any claimant who contends that under an initial determination of his claim 
he has been awarded benefits at less than the proper rate, may appeal to the 
Board for the review of such determination. Thereupon the Board shall review 
the determination and for such review may designate one of its officers or em- 
ployees to receive evidence and to report to the Board thereon together with 
recommendations. In any such case the Board or the person so designated shali, 
by publication or otherwise, notify all parties properly interested of their right to 
partic ipate in the proceeding and, if a hearing is to be held, of the time and place 
of the hearing. At the request of any party properly interested the Board shall 
provide for a hearing, and may provide for a hearing on its own motion. The 
Board shall prescribe regulations governing the appeals provided for in this para- 
graph and for decisions upon such appeal. 

In any case in which benefits are awarded to a claimant in whole or in part 
upon the basis of pay earned in the service of a person or company found by the 
Board to be an employer as defined in this act but which denies that it is such an 
employer, such benefits awarded on such basis shall be paid to such claimant 
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subject to a right of recovery of such benefits. The Board shall thereupon desig- 
nate one of its officers or employees to receive evidence and to report to the Board 
on whether such benefits should be repaid. The Board may also designate one 
of its officers or employees to receive evidence and report to the Board whether or 
not any person or company is entitled to a refund of contributions or should be 
required to pay contributions under this act, regardless of whether or not any 
claims for benefits will have been filed upon the basis of service in the employ of 
such person or company, and shall follow such procedure if contributions are as- 
sessed and payment is refused or payment is made and a refund claimed upon the 
basis that such person or company is or will not have been liable for such contri- 
butions. In any such case the Board or the person so designated shall, by pub- 
lication or otherwise, notify all parties properly interested of their right to 
participate in the proceedings and, if a hearing is to be held of the time and place 
of the hearing. At the request of any party properly interested the Board shall 
provide for a hearing and may provide for a hearing on its own motion. The 
Board shall prescribe regulations governing the proceedings provided for in this 
paragraph and for decisions upon such proceedings. 

Final decision of the Board in the cases provided for in the preceding two 
paragraphs shall be communicated to the claimant and to the other interested 
parties within fifteen days after it is made. Any properly interested party noti- 
fied, as hereinabove provided, of his right to participate in the proceedings may 
obtain a review of any such decision by which he claims to be aggrieved or the 
determination of any issue therein in the manner provided in subsection (f) of 
this section with respect to the review of the Board’s decisions upon claims for 
benefits and subject to all provisions of law applicable to the review of such 
decisions. Subject only to such review, the decision of the Board upon all issues 
determined in such decision shall be final and conclusive for all purposes and shalk 
conclusively establish all rights and obligations, arising under this Act, of every 
party notified as hereinabove provided of his right to participate in the proceedings. 

Any issue determinable pursuant to this subsection and subsection (f) of this 
section shall not be determined in any manner other than pursuant to this sub- 
section and subsection (f). 

In any proceeding other than a court proceeding, the rules of evidence prevailing 
in courts of law or equity shall not be controlling, but a full and complete record 
shall be kept of all proceedings and testimony, and the Board’s final determination, 
together with its findings of fact and conclusions of law in connection therewith, 
shall be communicated to the parties within fifteen days after the date of such 
final determinations. 


In each case covered by the provisions quoted a written advance 
notice of the hearing, its subject matter, and the time and place 
thereof is mailed to the last known address of every known party in 
interest or to his attorney and similar notice addressed to all parties 
properly interested may be published in the Federal Register. In 
every hearing, any party properly interested may submit orally or 
in writing any relevant and material evidence and argument, Ww ithout 
requiring compliance with the rules of evidence prevailing in courts 
of law or equity. A full and complete verbatim record is kept of all 
testimony, statements, and arguments made at the hearing, together 
with all documents, writings, or other form of evidence or argument. 

5. Under the second paragraph of oF 5 (c) of the Railroad 
Unemployment Insurance Act (45 U. C., 1952 edition, sec. 355 
(c)), the Board permits or provides ue with respect to hearings not 
covered by the answers to question 3: (a) written submissions of views: 
by any party properly interested, subject only to the requirement of 
their being directed to the issues; (b) such written submissions without 
specification or requirement of form; (c) full oral submissions by any 
party properly interested, subject only to requirements of relevancy 
or materiality; (d) intervention of any properly interested party; (e) 
consolidation of proceedings when the issues are the same and the 
parties in interest request or do not object; (f) initial decisions which 
may become final upon failure to appeal and, when in particular cases 
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an examiner is appointed to conduct a hearing, recommended decisions; 
(g) exceptions to any recommended decision and replies to exceptions 
which may be taken or filed under prescribed conditions, and for 
appeals from the resulting decision or from any initial decision under 
prescribed conditions, to an intermediate reviewing body, or immedi- 
ately or ultimately to the Board itself. 

6. (a) This agency has on occasion, afforded full adjudication of 
disputed administrative action (that is, further appeal or reopening 
of a final decision) when not required by statute to do so when an 
aggrieved party has presented evidence or argument which sub- 
stantially indicates that his claim has merit and that a reversal or 
modification of prior action might occur upon a full consideration and 
review. 

(6) This agency has not found in any instance where the statute 
requires notice and hearings that notice and public participation 
(insofar as persons in interest are concerned) is impracticable, unnec- 
essary or contrary to the public interest. 

7. Decisions and/or opinions are modified, amended, repealed, or 
suspended in particular cases when evidence or argument is submitted 
which, as in the condition described in the answer to question 6 (a), 
substantially indicates that on the merits of the particular case such 
modifying or re pealing action might be possible upon a full considera- 
tion and review. The submission need not be in any particular form 
or within any prescribed period. The procedures are uniform in that 
the principle stated would govern in all cases. 

» 8. Under this agency’s procedures, any interested person exercises 
his right to petition for an adjudication or the amendment or setting 
aside of same by the completion and filing of a form prescribed by the 
agency for the purpose or in instances in which a particular form has 
not been prescribed the petition may be made by informal communi- 
cation. In the year 1955, under the Railroad Unemployment Insur- 
ance Act, 1,771,000 petitions (that is claims) for unemployment insur- 
ance bene io and 953,600 petitions for sickness benefits (including 
maternity sickness) or a total of 2,724,600, were filed. In the same 
vear, there were filed under the Railroad Retirement Act, 38,600 
petitions for retirement annuities; 21,900 petitions for spouse benefits; 
or a total of 112,800. For the year 1956, the corresponding figures for 
the Railroad Unemployment Insurance Act are 1,369,700 and 920,700, 
for a total of 2,290,400; and for the Railroad Retirement Act are 
38,500; 21,700; 26,100; and 19,200; for a total of 105,500. In the 
vear 1955, under the Railroad Unemployment Insurance Act there were 
1,788,900 adjudications of claims for unemployment insurance benefits 
and 955,900 adjudications of claims for-sickness benefits (including 
maternity sickness). In the same year, under the Railroad Retire- 
ment Act, there were 41,000 adjudications of claims for retirement 
annuities; 22,100 adjudications of claims for spouse annuities; 33,300 
adjudications of claims for survivor annuities; and 23,500 adjudications 
of claims for lump-sum benefits. For the year 1956, the corresponding 
figures for the Railroad Unemployment Insurance Act are 1,368,800 
and 918,200, or a total of 2,287,000; and for the Railroad Retirement 
Act are 39,900; 20,000; 22,800; and 20,500; or a total of 103,200. 
(For convenience, these large figures were rounded to the nearest 
hundred. The figures for 1956 were partially estimated in that the 
exact figures for the month of December 1956 are not available. Also, 
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because of recordkeeping methods the number of adjudicated petitions 
is not restricted to adjudications on petitions filed in the year.) In 
addition, during the year 1955, 85 petitions for determinations of the 
status of persons as “‘employers’’ covered by the Railroad Retirement 
Act and the Railroad Unemployment Insurance Act were received, and 
85 adjudications on such petitions were made. For the year 1956, the 
corresponding figures were 94 and 94. 

In the year 1955, 292 petitions for the amending or setting aside 
of initial determinations or adjudications under the Railroad Unem- 
ployment Insurance Act on claims for unemployment and sickness 
benefits were received by intermediate reviewing units, 142 such 
petitions were allowed in whole or in part and 161 denied. In the 

year 1956, 297 such petitions were received; 104 such petitions were 
allowed in whole or in part, and 148 de nied. (The figures indicating 
action taken on petitions includes action taken on petitions pending 
at the beginning of the year.) 

During the year 1955, 222 petitions for the amending or setting 
aside of initial determinations or adjudications under the Railroad 
Retirement Act on claims for retirment, spouse, and survivor annuities, 
and for lump-sum death benefits were received by intermediate 
reviewing units; 62 of such petitions were allowed in whole or in part, 
and 160 denied. During the year 1956, 221 such petitions were 
received; 42 were allowed in whole or in part and 179 denied. 

During the year 1955, 48 petitions for amending or setting aside of 
determinations made initially, or as amended on review, on matters 
adjudicated under the Railroad Retirement Act and the Railroad 
Unemployment Insurance Act were received at the agency level; 
19 such were petitions allowed in whole or in part and 35 denied. 
During the year 1956, 34 such petitions were received; 5 such petitions 
were allowed in whole or in part and 31 denied. 

9. None of the adjudications made by this agency involve any 
functions or matters listed in subdivisions (a), (b), or (c), except to 
the extent that the adjudications of this agency are concerned with 
the award of benefits provided by the Railroad Retirement Act and 
the Railroad Unemployment Insurance Act as described in the 
answer to question 1 (a). 

10. (a) It is not the practice of this agency in making adjudications 
after informal proceedings to recite that all relevant matter presented 
has been considered, except in review adjudications, in which cases 
the submissions are not listed or categorized in the recital. 

(6) In view of the nature of the agency’s functions, the rules of 
procedure of this agency do not designate the riven of submission which 
the agency will consider as relevant except that in proceedings in which 
an examiner is appointed to conduct a hearing and recommend a 
decision the agency prescribes by rule that any exceptions to the recom- 
mended report must be specifically directed to particular findings of 
fact or conclusions of law. 

This agency has no function with regard to the matters described 
in any of the subdivisions of this question except insofar as the annui- 
ties and other payments awarded by this agency would constitute 
public benefits. The agency’s procedures in this respect (except to 
the extent that the practice applicable in cases covered by the answers 
to question 5 would be different) are as follows: Applications or state- 
ments of claim on forms prescribed by the agency for any of the var- 
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fous kinds of benefits which this agency has the authority to pay, are 
considered by the appropriate initial adjudicating units referred to in 
the answer to question 1 (c), with further informal inquiry by oral or 
written communication, if found necessary and with full opportunity 
to the claimant to present, formally or informally, whatever evidence 
or argument he wishes before the initial decision is made. Appeal to 
an intermediate reviewing body is provided for, subject to specified 
time limits, including a night to a hearing upon request, and further 
appeal to the agency level, with the complete adjudicatory process on 
an informal basis without regard to rules of evidence applicable in 
courts of law, and with full opportunity to the appellant to submit all 
relevant and material evidence. 

12. Except with respect to adjudication on claims for refund of con- 
tributions, which is a very minor part of the adjudication functions of 
this agency, the adjudication by this agency falls wholly within cate- 
gory (f) set forth in question 11, insofar as the reference in that cate- 
gory to “benefits” (like the similar reference in question 9 (c)) includes 
the retirement, survivor, unemployment, and sickness benefits pro- 
vided by the legislation administered by this agency. 

None of the adjudication by this agency is required by statute 
to be determined on the record after opportunity for agency hearing, 
except with respect to a claim under the Railroad Unemployment 
Insurance Act for unemployment or sickness benefits which has been 
denied in whole or in part upon an initial determination, and with 
respect to a claim, by a person initially found by this agency subject 
to the Railroad Unemployment Insurance Act as an employer, that 
he or it is not such an employer. 

14. (a) The meaning and intent of the Congress as to each adjudica- 
tion function of this agency is sufficiently clear in the light of the gen- 
eral purposes of the legislation to avoid any very serious problem of 
implementation. 

(6) Some problems relating to coverage of persons as employees 
who are defined in both the Railroad Retirement Act and the Railroad 
Unemployment Insurance Act as individuals “subject to the continu- 
ing authorit y of the employer to supervise and direct the manner of 
rendition of” their service, have been encountered, principally with 
respect to those persons whose employment is the subject of a special 
contract between the employer and one asserted to be an independent 
contractor and with respect to persons engaged for professional or 
technical services. Other questions have been presented as to the 
coverage by the Railroad Retirement Act and the Railroad Unem- 
ployment Insurance Act, as an employer, of a railroad-affiliated person 
or company which would have employer status if it ‘operates any 
equipment or facility or performs any service (except trucking service, 
casual service, and the casual operation of equipment or facilities) in 
connection with the transportation of passengers or property by rail- 
road.’ Such difficulty as this agency has in this respect has been 
cleared up for all practical purposes as the result of litigation under 
the Railroad Retirement Act, or its companion taxing act, the Rail- 
road Retirement Tax Act, or by amendment of the law. 

(c) Congressional standards for determination of coverage have been 
changed in the course of administration by adding to the definition of 
e smployee” described in the answer to question “14 (6) the language 

“or fie is rendering professional or technical services and is integrated 
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into the staff of the employer, or he is rendering, on the property used 
in the employer’s operations, other personal services the rendition of 
which is integrated into the employer’s operations” (Public Law 572, 
79th Cong., sec. 1 (c)). A aati of employer coverage, that is 
the coverage of railroad-affiliated companies or persons, mentioned in 
the answer to question 14 (b), was effected by amending both the 
Railroad Retirement Act and the Railroad Unemployment Insurance 
Act to exclude from coverage “‘any company by reason of its being 
engaged in the mining of coal, the supplying of coal to an employer 

where delivery is not ~ beyond ‘the mine tipple, and the oper ration of 
equipment or facilities therefor, or in any of such activities” (Public 
Law 764, 76th Cong., sec. 1). 

(d) The action of this agency, as regards adjudication functions, 
is by law committed to agency discretion in the following specific 
instances, apart from the general authorization to administer the 
Railroad Retirement Act and the Railroad Unemployment Insurance 
Act: 

Under section 3 (c) of the Railroad Retirement Act (45 U.S. C., 
1952 edition, sec. 228c¢ (c)), when service in the years 1924-31, the 
compensation for which is otherwise used to determine the average 
monthly pay before 1937 of an employee entitled to credit in comput- 
ing his annuity for service before 1937, or when the service of a red- 
cap or like station employee has been paid principally by tips and his 
pay in the months September 1940 to August 1941, is ‘insufficient,’ 
“in the judgment of the” agency to “constitute a fair and equitable 
basis for determining the amount of compensation paid or attribut- 
able as paid to him in each month of service before 1937 or September 
1941, respectively, the Board [this agency] shall determine the amount 
of such compensation for each such month in such manner as in its 
judgment shall be fair and equitable.’’ Under section 3 (h) of the 
Railroad Retirement Act (45 U.S. C., 1952 edition, sec. 228¢ (h)), this 
agency has the discretion, when a retirement. or spouse’s annuity is 
less than $2 2.50, to pay the annuity “quarterly or in a lump sum equal 
to its commuted value as determined by the Board.”’ Under section 
5 (i) (4) of the Railroad Retirement Act (45 U.S. C., 1952 edition, 
sec. 228e (i) (4)), this agency is given the authority to make the deduc- 
tions from annuities provided for by section 5 (i) (45 U.S. C., 1952 
edition, sec. 228e (i)) ‘‘as the Board shall determine,” and is given 
the authority to pay any annuity due under section 5, if not more 
than $5, “in a lump sum equal to its commuted value as the Board 
shall determine.” 

Under section 5 (1) (1) of the Railroad Retirement Act (45 U.S. C., 
1952 edition, sec. 228e (1)), this agency has been given the right to 
prescribe the “satisfactory proof” from “time to time”’ of the disability 
which provides eligibility for a child’s benefit and of its “continuance, 
in accordance w ith regulations prescribed by the Board [the agency].” 
Under section 9 (a) of the Railroad Retirement Act (45 U.S. C., 1952 
edition, sec. 228i (a)), this agency has been given the authority to 
effect recovery of payments ‘made erroneously “by adjustments in 
subsequent payments to which such individual is entitled under this 
Act or any other Act administered by the Board [this agency] * * * 
under regulations prescribed by the Board,” and if the “individual dies 
before recovery is completed, recovery may be made by setoff adjust- 
ments, under regulations prescribed by the Board, in subsequent 
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payments due, under this Act or any other Act administered by the 
Board, to the estate, designee, next of kin, legal representative, or 
surviving spouse of such individual, with respect to the employment 
of such individual.” Further, under section 9 (b) of the Railroad 
Retirement Act (45 U.S. C., 1952 edition, sec. 2281 (b)), this agency 
has the authority to make the adjustments provided for by section 
9 (a) either by deductions from subsequent payments or by reawarding 
further periodic payments on a reduced basis, making an actuarial 
adjustment. Under section 9 (c) of the Railroad Retirement Act 
(45 U. S. C., 1952 edition, sec. 2281 (c)), this agency may waive 
recovery of erroneous payments if in its “judgment” the payee is 
“without fault,’’ and “recovery would be contrary to the purpose of 
the Acts or would be against equity or good conscience.’ 

Under section 1 (h) and 1 (k), and section 12 (i) of the Railroad 
Unemployment Insurance Act (45 U.S. C., 1952 edition, see. 351 (h) 
and (k) and 362 (i)) this agency has the authority to prescribe by 
regulations the form of an employee’s registering at an employment 
office to claim unemployment benefits or his filing a statement of sick- 
ness to claim sickness benefits. Under section 1 (k) of the Railroad 
Unemployment Insurance Act, this agency may prescribe the “rea- 
sonable period”’ of “‘not in excess of 10 days’’.in which a statement of 
sickness is to be filed. Under section 1 (1) (1) of the Railroad Unem- 
ployment Insurance Act (45 U.S. C., 1952 edition, sec. 350 (1) (1)) 
this agency has been given the discretion to prescribe the manner and 
form of the execution and filing of a statement of sickness or a state- 
ment of maternity sickness to secure sickness benefits. 

Under section 2 (a) of the Railroad Unemployment Insurance Act 
(45 U.S. C., 1952 edition, sec. 352 (a)) this agency has been given the 
discretfon to decide, ‘‘on the basis of information furnished * * * by 
the employee, his employer, or both” what is the employee’s daily 
rate of compensation used to determine as a minimum his rate of 
unemployment or sickness benefits. Under section 2 (b) of the Rail- 
road Unemployment Insurance Act (45 U.S. C., 1952 edition, sec. 352 
(b)) this agency may pay unemployment and sickness benefits “at such 
reasonable intervals as’’ it may prescribe. Under section 2 (d) of the 
Railroad Unemployment Insurance Act (45 U. S. C., 1952 edition, 
sec. 352 (d)) this agency may, when an indiv ‘dual | has bee n paid bene- 
fits cena under regulations it prescribes, make ‘recovery by 
adjustments in subsequent payments to which such individual is en- 
titled under this act or any other act administered by the Board except 
as otherwise provided in this subsection,’ and if the individual dies 
before the recovery is completed, this agency may make recovery by 
“‘Setoff or adjustments, under regulations prescribed by the Board, 
in subsequent payments due, under this act or any other act adminis- 
trated by the Board,” to the estate or survivors of the employee, with 
respect to his employment, with such adjustments being made by direct 
deduction from such payments or by providing benefits reduced 
actuarially. Under the same section, this agency may waive recovery 
of erroneous payments when in its judgment the payee is without 
fault and recovery would be contrary to the purpose of this act or 
would be against equity or good conscience. 

Under section 4 (d) of the Railroad U nemployment Insurance Act 
(45 U.S. C., 1952 edition, sec. 354 (d)), this agency has the authority 
to determine what factors it deems eee in addition to other spe- 
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cifically named factors, in determining whether or not suitable work 
is available to an employee for purposes of deciding whether or not 
unemployment benefits are payable to him. Under section 5 (a) of the 
Railroad Unemployment Insurance Act (45 U.S. C., 1952 edition, 
sec. 355 (a)), this agency shall prescribe regulations in accordance 
with which claims for {unemployment and sickness] benefits and 
appeals from determinations with respect thereto shall be made. 
Under section 5 (c) and (d) of the Railroad Unemployment Insurance 
Act (45 U.S. C., 1952 edition, sec. 355 (c) and (d)), this agency may by 
regulation govern the filing of cases with, and the decision of cases by, 
reviewing bodies, and the review of such decisions. Under section 
5 (h) of the Railroad Unemployment Insurance Act (45 U.S. C., 1952 
edition, sec. 355 (h)) the Board may by regulation determine whether 
or not to pay benefits with respect to periods before a final decision of 
the Board on the claim. Under section 5 (i) of the Railroad Unem- 
ployment Insurance Act (45 U.S. C., 1952 edition, sec. 355 (i)), this 
agency has the authority to determine the maximum fee allowable to a 
counsel or agent of a claimant with respect to his claim for benefits. 
Under section 10 (b) of the Railroad Unemployment Insurance Act 
this agency may determine whether to have unemployment or sickness 
benefits paid directly by the Treasury to the beneficiary or paid 
through employment offices or “in such other manner as the Board 
deems proper.”’ 

(e) In the matters left to agency discretion, this agency knows of 
no area in which greater statutory specification of standards would be 
desirable. 

(f) In view of the negative answer to question 14 (e) this agency 
would have no occasion to secure legislation designed to rectify any 
oe of the kind referred to in question 14 (e). 

15. This agency has not found any circumstances in which time, 
the nature of the proceeding, or the public interest does not permit it 
to afford all interested parties opportunity for the submission and 
consideration of facts, arguments, offers of settlement, or proposals of 
adjustment, except that further argument or additional evidence may 
not be submitted in an appeal that has reached the agency level 
unless for good or valid reasons it was not presented at an earlier 
stage of the appeal or unless further material evidence or better 
evidence has been received which the applicant has not previously 
been afforded an opportunity to rebut, in which case the matter may 
be referred back to the intermediate reviewing body for consideration 
and recommendation. 

16. (a) This agency gives recognition to the right of persons to be 
represented by an attorney, if a written power of attorney is submitted. 

(b) In all cases where representation by an attorney is authorized, 
ie or service will be given to the attorney. 

This agency serves or announces matters which may affect the 
tnbeetit of other persons by direct communication in writing if these 
persons are known. If persons with an interest in a claim for bene- 
fits are not known, investigations are conducted by communication 
in writing, or in person by Board field personnel. In other matters 
not directly concerned with a claim for benefits, such as a matter of 
coverage as an employer, persons who may have an interest but are 
unknown are notified through publication in the Federal Register. 

18. This agency has no “jurisdiction over controversies, as such, 
between other parties, and so has no cases of that kind. In the event 
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of conflicting claims for the same benefit due from this agency as 
where two persons claim to be the widow of a deceased railroad em- 
ployee and so to be entitled to benefits as such, this agency gives each 
party the opportunity to submit direct and rebuttal avida ence and 
argument, and makes payment on the basis of the evidence before it. 

19. This agency does not issue declaratory orders. 

20. The reason for this agency’s not issuing declaratory orders is 
the lack of any statutory authority and the nature of its administra- 
tion, which is primarily that of granting and denying upon application 
benefits provided for by the Railroad Retirement Act and the Railroad 
Unemployment Insurance Act. 

This agency has developed the use of the latest record keeping 
and computing machines and devices to the fullest extent possible, 
which greatly improves or expedites its adjudicatory functions of pay- 
ing benefits on the basis of employment and pay records. This pro- 
cedure includes the direct issuance, by the agency, rather than through 
the Treasury Department, of all checks for retirement, survivor, and 
death benefit payments and, for 1 of its 7 regions, all checks for un- 
employment and sickness benefits. It maintains a program for the 
adjudication of unemployment and sickness benefit claims in seven 
regional offices located at points best calculated to serve the needs of 
those covered by the legislation it administers and it has developed a 
field force based at various points throughout the country to provide 
information, assist in preparing applications, and make the investiga- 
tions necessary to the administration of the retirement and unemploy- 
ment programs in the quickest way and with the greatest efficiency. 
These procedures, would, we believe, be desirable in the functioning 
of other benefit-paying agencies with nationwide coverage, and we 
understand these or similar procedures are used by other agencies. 

22. (a) No part of the adjudication by this agency is based on ques- 
tions concerning the violations of rules. 

(6) All the adjudic ation by this agency is of matters to be decided 
in the particular case. In the interest of uniformity and efficiency 
this agency follows case precedent, when it may reasonably do so in 
deciding matters within the second class. 

23. This agency has no regular panel of trial examiners. For 
particular cases it, or the General Counsel, may appoint one. No 
examiner decision was released in 1954, one was released in 1955, 
and one in the first 9 months of 1956. 

24. In the year 1954, 46 decisions on claims appealed to the Board 
were entered at agency level; in 1955, 55 decisions; and in the first 9 
months of 1956, 31 decisions. 

25. In the vear 1954, no hearings were conducted directly by this 
agency; in 1955, 2 were conducted; and in the first 9 months of 1956, 1. 

26. (a) In the year 1954, this agency did not sit in any case for the 
reception of evidence; in the year 1955, it sat for this purpose in 2 
cases, 

(6) In the year 1954, no trial examiner decisions were filed; in the 
year 1955, a trial examiner decision was filed in 1 case. 

In neither of the years 1954 and 1955, did this agency enter 
any decisions upon review of trial examiner decisions after the filing 
of exceptions. 

The average period of time that the cases decided in the calendar 
year 1955 were pending before this agency was about 4 months. 
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28. In none of the cases decided by this agency in the year 1955 
has a trial examiner conducted a hearing or made a report, so that 
no answers can be given to subquestions (a) (b) or (ce). 

29. As between rulemaking and judicial functions, and all other 
functions of this agency, approximately one-third the time at agency 
level was given to rule making and judicial functions, of which time 
the greater part was given to Tulemaking functions. 

30. (a) As of October 1, 1956, petitions with respect to adjudication 
were pending at agency level as follows: 4 for employee retirement 
annuities, 1 for a dependent child’s annuity, 1 for a widow’s annuity 
under the Railroad Retirement Act; 2 for sickness benefits, and 5 for 
unemployment benefits under the Railroad Unemployment Insurance 
Act and 2 on questions of coverage as ‘“employers’’ by the Railroad 
Retirement Act and the Railroad Unemployment Insurance Act. 

(6) The average time that the petitions referred to in subdivision 
(a) had been pending was about 4 months. 

(c) This agency acted on 31 petitions in the first 9 months of 1956. 
The petitions in this period were exclusively for reversal or modifica- 
tion of adjudications acted upon by intermediate reviewing bodies on 
claims for benefits under the Railroad Retirement Act and the Rail- 
road Unemployment Insurance Act. 

(d) Of the 31 petitions referred to in question 30 (c), 3 were granted 
and 28 denied. 

This agency does not follow the doctrine of stare decisis except 
to the extent it follows precedent as indicated in the answer to ques- 
tion 22. 

This agency makes its decisions known to each interested party 
by direct communication in writing and provides a copy of the de- 
cision to each such party. It does not make its decisions, which are 
concerned only with the award of retirement, survivor, unemploy- 
ment and sickness benefits and with determinations on incidental 
coverage matters, known to the public because of the lack of public 
interest, and the confidential nature, as regards benefits, of the 
material in the claimant’s file. The agency does provide, however, 
through its annual report to the Congress complete statistical infor- 
mation concerning its activities and makes known through a period- 
ical it publishes monthly, which is available to the interested public, 
statistical and other information concerning its decisions and actions 
which would not violate confidence. 





RAILROAD RETIREMENT Boarp, 
Chicago, Ill., February 15, 1957. 
Hon. Wiiuiam. L. Dawson, 
Chairman, Committee on Government Operations, 
House of Representatives, House Office Building, 
Washington, D. C. 

Dear Mr. Dawson: There are enclosed 12 copies of the answers of 
the Railroad Retirement Board to sections III through IX, of the 
questionnaire on administrative organization, procedure, and practice, 
forwarded with your letter of Nove mber 19, 1956. 

Sincerely yours, 
Howarp W. HaperMeyer, Chairman. 








SURVEY OF ORGANIZATION, PROCEDURE, AND PRACTICE 1877 


Part IIT. Separation or FuNcTIONS 


. (a) Executive powers 

Section 10 (b) of the Railroad Retirement Act (45 U.S. C., 1952 
edition, sec. 228] (b)) authorizes this agency to exercise all. the duties 
and powers necessary to administer the Railroad Retirement Act of 
1937 and the Railroad Retirement Act of 1935, and to delegate to 
any of its employees the power to make decisions on applications for 
annuities and death benefits. 

Section 12 of the Railroad Unemployment Insurance Act (45 
U.S. C., 1952 edition, sec. 362) authorizes this agency to exercise 
the duties and powers nec essary to administer the Railroad Unem- 
ployment Insurance Act or incidental thereto and to delegate to 
subordinates any of the powers conferred upon this agency by the 
act save only the power to prescribe rules and regulations. 

(b) Legislative powers 

(i) Under section 2 (a) (4) of the Railroad Retirement Act (45 
U.S. C., 1952 edition, sec. 228b (a) (4)) this agency is authorized to 
secure the establishment of standards to determine whether an indi- 
vidual is disabled for work in his regular occupation and is thus 
entitled to an annuity. 

(ii) Under section 3 (c) of the Railroad Retirement Act (45 U.S. C., 
1952 edition, sec. 228c) this agency has power to provide a method for 
determining the compensation to be attributed in certain instances to 
service before January 1, 1937, in the computation of annuities. 

(ili) This agency under section 6 (b) of the Railroad Retirement 
Act (45 U.S. C., 1952 edition, sec. 228f (b)) has power to provide for an 
Scene, of the difference between the amount paid individuals as 
pensions and the amounts due them as annuities in certain months. 

(iv) This agency under section 8 of the Railroad Retirement Act 
(45 U.S. C., 1952 edition, sec. 228h) has authority to prescribe the 
manner in which employers subject to the act shall make returns of 
compensation of their employees. 

The provisions of section 19 of the Railroad Retirement Act 
(45 U.S. C., 1952 edition, sec. 228s) empower this agency to establish a 
manner and method of paying benefits in cases of minors and incom- 
petents. 

(vi) This agency has authority under section 1 (k) of the Railroad 
Unemployment Insurance Act (45 U.S. C., 1952 edition, sec. 351 (k)) 
to Eve scribe a reasonable period (not in excess of 10 days) for the filing 
of a statement of sickness in connection with claims for sickness 
comaas: 

(vii) This agency is authorized to prescribe by regulations that 
benefits under the Railroad Unemployment Insurance Act payable 
with respect to any period prior to the date of a final decision of the 
agency with respect to a claim therefor be paid before the final decision. 
Otherwise they are payable only after the final decision. 

(viii) This agency has power under sections 6 and 8 (g) of the 
Railroad Unemployment Insurance Act (45 U.S. C., 1952 edition, sees. 
356 and 358 (g)) to prescribe the manner and time in which employers 
shall file reports of compensation of employees and pay thee ontribu- 
tions related thereto. (The contributions which employers are ob- 
ligated to pay with respect to employees in their service are collected 
by the Board.) 
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(c) Judicial powers 


(i) Under section 2 of the Railroad Retirement Act (45 U.S. C., 
1952 edition, sec. 228 (b)), this agency may award annuities to retired 
employees and to their spouses or deny claims therefor. 

(ii) Under section 5 of the Railroad Retirement Act (45 U.S. C., 
1952 edition, sec. 228 (e)), this agency may award annuities and lump- 
sum benefits to survivors of employees. 

(iii) Under section 6 of the Railroad Retirement Act (45 U.S. C., 
1952 edition, sec. 228 (f)), this agency may award pensions to persons 
who were on March 1, 1937, and July 1, 1937, on the pension rolls of 
an employer covered by the Railroad Retirement Act. 

(iv) Under section 3 (f) of the Railroad Retirement Act (45 U.S.C., 
1952 edition, sec. 228e (f)), this agency may award annuities due 
retired employees but unpaid at death to survivors or to others. 

(v) Under section 2 of the Railroad Unemployment Insurance Act 
(45 U.S. C., 1952 edition, sec. 352), this agency may award benefits 
for periods of unemployment and sickness or deny claims therefor 
and under subsection (g) of the same section, this agency may award 
all of such benefits due to an individual but not paid at his death to 
certain survivors of the individual. 

(vi) Under section 5 (g), 8 (d) and (e) of the Railroad Unemploy- 
ment Insurance Act (45 U.S. C., 1952 edition, sees. 355 (g¢), 358 (d) 
and (e)), this agency may make refunds to employers because of 
collections of more than the correct amount of contributions due. 

(vii) Under section 9 of the Railroad Retirement Act (45 U.S.C., 
1952 edition, sec. 228 (i)) and sections 2 and 12 of the Railroad 
Unemployment Insurance Act (45 U. 8S. C., 1952 edition, secs. 352 
and 362), this agency may effect recovery of payments erroneously 
made or subject to recovery and in certain circumstances may waive 
recovery of payments so made. 

2. This agency has delegated powers to subordinates to make all 
decisions relative to the awarding of the benefits provided under the 
acts it administers or the denial of claims but retains the right to 
make a final decision in all cases appealed by a dissatisfied claimant. 
This agency has not delegated to subordinates the power to prescribe 
rules and regulations. 

3. Because of the nature of the acts it administers, i. e., providing 
a system of retirement, survivor, and unemployment and sickness 
benefits, this agency has no investigating or prosecuting duties, but 
may recommend prosecutions for willful failures to make required 
reports and for false or fraudulent statements or claims intended to 
cause an award of benefits. 

4. No answer is required to this question because of the fact as 
stated in the preceding section that this agency has no such duties. 

5. For the same reason no answer is required to this question. 

6. Also for the same reason no answer is required here. 

7. In reviewing recommended or initial decisions of hearing officers 
or other officials, this agency utilizes the services of the Secretary’s 
Office as an independent reviewing staff, and may obtain the advice 
of its General Counsel or its Associate General Counsel on legal 
matters. Because of the nature of its administration, hearings are 
normally conducted only to develop information as to the status of 
individuals and companies as “employees” and ‘employers’ under 
the acts and as to the right of individuals to benefits under the acts. 
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This agency exercises its independent judgment with respect to sub- 
stantive matters involved in such decisions but obtains from its Gen- 
eral Counsel and Associate General Counsel advice and guidance on 
the legal aspects of the matter. It may also in the case of claims for 
annuities based on disability obtain advice from medical officers in 
the Bureau which decided the question initially but not from such 
officer who participated in the decision, except by way of explanation. 

8. In a strict sense this agency is authorized by law to dispose of 
all matters (which in general involve questions of status of companies 
and individuals under the act and rights to benefits) on an ex parte 
basis. In practice, in matters involving the question of the status of 
individuals or companies as ‘‘employees”’ and ‘‘employers,” or the right 
to the benefits provided by the legislation administered, tnis agency 
permits expression of argument and views by the persons involved in 
intermediate appellate proceedings. In the proceedings relative to its 
final consideration and decision in the matter only by special author- 
ization and on relatively few occasions does the Board entertain addi- 
tional arguments from the persons involved. Questions this agency 
must determine generally do not involve a conflict of interest between 
individuals or companies. On few occasions there have been disputes 
between a company and its employees as to whether the company is 
subject to the act. Conflicting claims for ancillary and survivor bene- 
fits on the questions of marital status and relation rarely, if ever, 
involve a hearing on an adversary basis between the parties. 

9. Where a presiding or deciding officer consults any interested per- 
son on any question of fact or law in issue, it is the policy of this 
agency in all such cases to afford notice and opportunity for all parties 
to participate. 

10. This agency is excluded from the operation of the Administra- 
tive Procedure Act except as to section 3 (5 U. S. C., 1952 edition, 
sec. 1002) relating to publication of rules (H. Rept. No. 1980, 79th 
Cong., p. 19° Attorney General’s Memorandum to Heads of Depart- 
ments and Agencies, Aug. 16, 1946, sec. 4, p. 16) and therefore has 
no occasion to interpret the provision ‘of section 5 of such act (5U.S8.C., 
1952 edition, sec. 1004 (c)), that it shall not “be applicable in any 
manner to the agency or any member or members of the agency.”’ 

In view of the nature of proceedings in this agency a complete 
record of a case and a summary of the views of all parties involved 
are always available to the final adjudicating official. There is no 
specific statutory provision for this but it is done as a matter of 
practice. 

Section IV. Inspection or REcorpDs 


The main categories of written submissions which are volun- 
tarily filed with this agency are applications for the various benefits 
provided by the acts it administers. 

2. Reports of employment and compensation paid therefor are re- 
quired to be filed with this agency by “employers” under the act, 
Section 8 of the Railroad Retirement Act (45 U.S. C., 1952 edition, 
sec. 228 (h)); ee 6 of the Railroad Unemployment Insurance 
Act (45 U.S. Oh. 52 edition, sec. 356). 

3. There are no ss filed by persons with this agency which are 
available to public inspection. 

4. No answer is required because of the reply next above. 
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The practice or method of making public information which is 
accessible to interested members of the public is through publication 
in the Federal Register. 

For the same reason as stated in 4 no answer is required here. 

The vote taken on actions before this agency is not available for 
public inspection, except to the extent that a member of the Board 
may file a dissent on a decision made public. 

8. No matters filed with this agency are available to the public. 
Section 12 (d) and (n) of the Railroad Unemployment Insurance Act 
(45 U.S. C., 1952 edition, sec. 362 (d) and (n); and regulations 20 
C. F. R. 1949, edition, sec. 262.16). 

The Board believes the following categories of documents should 
not be available for public inspection. 

(a) Information furnished the Board by “employers” respecting 
their ‘‘employees” required for the administration of the acts. 

(6) Information furnished respecting claims for benefits or relative 
to possible future claims. 

The authority for this position is contained in section 12 (d) and 
(n) of the Railroad Unemployment Insurance Act (45 U.S. C., 1952 
edition, sec. 362 (d) and (n) and on decisions of the Federal courts 
and other authority: Boske v. Comingore, 177 U. S. 459 (1900); 40 
Opinions of the Attorney General, 45, 48, 49 (1941) - Ankin v. London 
& North Eastern Railway (1930) 1 K. B. 527). 


Section V. WorKLOADS AND STAFFING PATTERN 


The initial adjudication functions of this agency are performed 
by the Bureau of Retirement Claims respecting claims for benefits 
under the Railroad Retirement Act and the Bureau of Unemployment 
and Sickness Insurance or regional offices respecting claims for benefits 
under the Railroad Unemployment Insurance Act. The normal num- 
ber of pending claims for benefits or backlog in the Bureau of Retire- 
ment Claims is approximately 12,500. This bac klog is subject to 
fluctuation because of several factors including amendments to the 
act, changing economic conditions, operational ¢ changes i in the railroad 
industry, ses asonal variations in employment, and changes in retire- 
ment policies of the particular employers. Following major amend- 
ments to the act in October 1951, the pending cases rose rapidly to a 
total of almost 80,000 by May of 1952. Because of the application 
of the so-called social security ae provisions (sec. 3 (e) of the 
Railroad Retirement Act) (45 U.S. C., 1952 edition, sec. 228¢ (e)) and 
other considerations, it is nec essary to reconsider the payment rate 
in a substantial number of cases each month. This number approx- 
imates 177,000. At the end of December 1956, 13,941 applications 
for such benefits were pending. Respecting the Bureau of Unem- 
ployment and Sickness Insurance and regions, the work varies con- 
siderably because of changes in employment. In December 1956, 
approximately 262,169 applic ations and claims for benefits were 
processed, and at the end of that month 14,313 such applications and 
claims were in process of adjudication. 

Rulemaking functions of these bureaus is confined to considering 
the need for, and recommending, regulations or revisions of existing 
regulations respecting matters within the province of those bureaus, 
principally the receipt of applications and processing of claims for 
benefits. 
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In 1955, 2 proceedings for revision of regulations, involving some 
111 rules, were initiated by the Bureau of Retirement Claims, “and in 
1956, 1 involving 48 different rules. At the end of December of 1956, 
one proceeding “for the revision of regulation was pending in the 
Bureau of Retirement Claims. These processes involved various 
aspects of the laws governing the benefits within its jurisdiction. 
In 1955, 2 rulemaking proceedings were started and concluded in the 
Bureau of Unemployment and Sickness Insurance, and in 1956, 1 
such proceeding was initiated and completed. 

The Appe als Council is an intermediate appellate body to which 
dissatisfied claimants for benefits under the Railroad Retirement Act 
may appe al from the decision of the Bureau of Retirement Claims. 
About 25 appeals are received by this body within a 60-day period. 
At present there is a backlog of approximately 15 cases which were 
received more than 60 days” before and in which investigation and 
development is required. Because of the nature of its function, the 
Appeals Council has no rulemaking function except that it may reec- 
ommend changes or additions in the regulations when its experience 
indicates that such action is desirable. The intermediate appellate 
body for unemployment and sickness benefits is the referee. These 
referees (3 altogether) receive in a 60-day period some 50 appeals. 
At the end of 1956, 60 such appeals were pending. As in the case of 
the Appeals Council, the referees have no direct rulemaking function. 

Individuals dissatisfied with the decisions of the Appeals Council 
under the Railroad Retirement Act, and of the referee under the Rail- 
road Unemployment Insurance Act, may appeal to the Board itself. 
In 1955, 48 such appeals were received by the Board and in 1956, 34 
were received. As of January 1, 1957, there were 14 appeals on 
which the Board had not rendered a decision and these were under 
development or investigation. 

Because of the nature of the acts that it administers, rulemaking 
functions of this agency are in general restricted to matters involving 
an interpretation of the acts or of procedures relative to its particular 
function. Seldom do the rulemaking functions involve conflicting in- 
terests of the public or of particular persons. At present, no rule- 
making proceedings are pending with the Board itself. In 1955, 6 
and in 1956, 2 such proceedings were considered by the Board and 
concluded. 

2. In the initial adjudicating process which as stated is performed by 
the Bureau of Retirement Claims and the Bureau of U nemployment 
and Sickness Insurance and regions major steps in adjudication pro- 
ceedings consist of (a) receipt “and docketing of an application, (6) 
deadetiens evidence pertinent to the claim, and (c) the award or denial 
of benefits. A considerable number of claims, particularly under the 
Railroad Retirement Act, involve the determination of a legal question 
peculiar to the claim and, in such case, an additional step is involved 
in obtaining an opinion from the Bureau of Law. The Appeals Council 
receives and dockets appeals, develops any additional evidence it 
believes desirable, conducts any further investigation required, affords 
the appellant the opportunity of a hearing and to present additional 
evidence or argument, and renders its decision. The referees, which 
constitute the intermediate appellate bodies under the Railroad Unem- 
ployment Insurance Act, have like proceeding. 
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The Board in processing appeals receives and dockets the appeal, 
makes any further investigation it believes desirable, and renders its 
decision. Because of the nature of these adjudicatory operations, it 
is impossible to estimate accurately the time required in each step. 
The receipt and docketing of an application for benefits or an appeal 
requires little time. In the Bureau of Retirement Claims, about 30 
to 60 days is required to obtain the required evidence to decide the 
matter, and make the resulting award or denial. In the Bureau of 
Unemployment and Sickness Insurance or regions because of the 
nature of the claims, the time required is small and, in many instances, 
claims are received and the award is made in a single day. The 
Appeals Council requires about 30 days after receipt of an appeal to 
reach a decision. The referees take about 45 days for such purpose. 
Appellate procedures of the Board itself are usually concluded within 
4 months. Specific information as to the shortest and longest pro- 
ceeding is not available. Cases under either act which go through all 
the appellate procedures to the Board itself involve a total elapsed 
time from filing of the initial claim to final decision of about 6 to 9 
months. 

Some cases which involve complicated factual and legal matters 
have required years to complete. An example is where a question of 
status under the act of companies as employers depends upon con- 
tractual relations and in many such cases the parties involved request 
additional time to present evidence and views. The average rule- 
making proceeding from the time initiated in the Bureau of "Retire- 
ment Claims, the Bureau of Unemployment and Sickness Insurance, 
or other divisions of the Board, until finally acted upon by the Board 
itself, is about 4 months. This action by the bureaus and other 
divisions is preparatory and of a recommendatory nature. 

3. In the Bureau of Retirement Claims, 112,800 applications for 
benefits were received in 1955 and 105,500 were received in 1956. In 
1955, 119,900 claims for benefits were awarded or denied and in 1956, 
the corresponding figure was 103,200. Under the Railroad Unem- 
ployment Insurance Act, 2,724,600 adjudication procedures were 
started in 1955 and 2,744,800 were completed. In 1956, 2,290,400 
such procedures were started and 2,287,000 were completed. In the 
Appeals Council, 182 proceedings were started and completed in 1955. 
The corresponding figure in 1956 was 193. For referee proceedings 
the figures for 1955 were 292 initiated and 303 completed; for 1956, 
297 were received and 252 completed. The Board entertained and 
disposed of 54 adjudication proceedings in 1955 and 34 in 1956. 

Three rulemaking proceedings were started in the Bureau of Retire- 
ment Claims in 1955 and 1956, two of which have been completed. 
In 1955, 2 rulemaking proceedings were started in the Bureau of 
Unemployment and Sickness Insurance and 2 were completed. In 
1956, 1 was started and 1 completed. In 1955, 6 rulemaking proceed- 
ings after the initial processing and recommendation were started and 
completed by the Board and 2 such procedures were started and 
completed in 1956. 

4. In the last 5 fiscal years, the principal change in adjudication 
procedures was the adoption of the practice of issuing benefit checks 
directly by this agency in claims under the Railroad Retirement Act, 
and to a limited extent under the Railroad Unemployment Insurance 
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Act in lieu of the former practice of certifying awards by voucher to 
the Treasury Department which then issued the required checks. 
Also the general processing of claims was made more direct and the 
number of incidental processes was reduced and utilization of the 
latest mechanical devices expanded in order to increase the efficiency 
of the operations which reduced the time required for claims processing. 
aa significant changes were made in rulemaking proceedings. 

About 394 indiv iduals are engaged in adjudication and rulemak- 
see proceedings in the Bureau of Retirement Claims. Five of these 
are doctors and two are lawyers, whose functions consist of making 
determinations as to whether the conditions of individuals who claim 
benefits on the basis of mental or physical disability is such as to 
produce the required disability. The functions of all the others are 
of a clerical nature. About 43 individuals in the headquarters office 
and 422 in the field offices are engaged in adjudication and rulemaking 
procedures of the unemployment and sickness insurance program, all 
of whom serve in a clerical capacity. The field staff serves also the 
Bureau of Retirement Claims in investigating functions, with some 
40 percent of their time devoted to these activities. The staff of the 
Appeals Council consists of the Chairman and three members, an 
investigator, a secretary, and a hearing reporter. In adjudication 
proceedings, the Board, which consists of 3 members is assisted by its 
secretary, 2 assistants, and a clerical force of 5 persons. The same 
personnel engages in rulemaking proceedings. The Bureau of Law 
consists of 15 lawyers and a clerical force of 14 persons. The Bureau 
of Research consists of 3 actuaries, 26 statisticians, 2 mathematicians, 
and a clerical force of 74 persons. Both of these Bureaus assist in 
rulemaking and adjudication proceedings, by providing legal advice, 
in the case of the Bureau of Law, and statistical and other information, 
in the case of the Bureau of Research. 


Section VI. Untrormity or ADMINISTRATIVE PROCEDURE 


This agency has sought to make its procedures for rulemaking 
and adjudication uniform with other agencies of the Government to 
the extent that the character of its operations is consistent with such 
uniformity. 

2. In general, this agency has encountered no problems of signifi- 
cance in making its procedures for rulemaking and adjudication uni- 
form in principle with those of other agencies of the Government of 
like or similar character. 

3. Administrative functions of this agency are performed pursuant 
to specific statutory procedures having special application to this 
this agency only to the extent that appeals from the initial adjudica- 
tion on claims for unemployment and sickness benefits and procedures 
respecting collection and refund of contributions (taxes) are governed 
by the provisions of section 5 (c) and (e), and section 8 of the Railroad 
Unemployment Insurance Act (45 U.S. C., 1952 edition, sees. 355 (ce) 
and (e) and 358) providing for a hearing by a referee or such other 
officer, employee, or reviewing body as the Board may designate. 
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Section VIL. Rutes ror ADMISSION TO PRACTICE AND FOR AVOID- 
ANCE OF CoNFLICT OF INTERESTS 


This agency has no rules for admission to practice before it. 
prt claimant for benefits may be represented by an attorney at law 
or other representative if the claimant files a written power of attor- 
ney authorizing the representation. 

2. This agency has no express rules for avoidance of conflict of 
interest either for present or former agency members or employees. 
Its operations are not such as to produce problems of this character. 
However, if a problem of this sort arose, this agency would be guided 
by accepted standards of ethics. 

3. Because of the answers next above no reply is required here. 

4. For the same reason no answer is required here. 


Section VII]. Exemptions From THE ADMINISTRATIVE PROCEDURE 
Act 


All of this agency’s functions are exempt from the provisions of 
the Administrative Procedure Act by virtue of section 2 (5 U.S. C., 1952 
edition, sec. 1001 House Rept. No. 1980, 79th Cong., p. i9; Attorney 
General’s memorandum to heads of departments and agencies, August 
16, 1946, sec. 4, p. 16) thereof, except that the publication of infor- 
mation, rules, opinions, orders, and public records under section 3 
thereof (5 U. S. C., 1952 edition, sec. 1002) is required. 

As stated, all of this agency’s functions except those relating to 
publication of information, rules, opinions, orders, and public records 
are exempt from the operation of the Administrative Procedure Act. 
This exclusion results from the provision of section 2 of that act (5 
U.S. C., 1952 edition, sec. 1001): that— 

Except as to the requirements of section 1002 of this title, there shall be excluded 
from the operations of this chapter (1) agencies composed of representatives of 
the parties or of representatives of organizations of the parties to the disputes 
determined by them. 

This exemption has been held to apply to this agency (H. Rept. 
No. 1980, 79th Cong., p. 19; Attorney General’s memorandum cited 
above). This agency has no licensing, prosecuting, or intermediary 
functions. 

See answers to section I, questions 4 and 11, section III, question 10 
of the questionnaire. 


Section IX. Court Decisions AFFrecTING AGENCY FUNCTIONS 


The only major court decisions affecting procedural functions of 
this age ney are Ellers v. Railroad Retirement Board (132 F. (2d) 636 
(C. A. “2, 1943)) and Marmon v. Railroad Retirement Board (218 F. (2d) 
716 (C. A. 3, 1955) ). These decisions sustained this agency’s procedure 
in not necessarily according greater weight to affidavits than to 
unsworn statements. No changes in this agency’s procedure were 
necessitated by these decisions, 





[COMMITTEE PRINT] 


SURVEY AND STUDY OF ADMINISTRATIVE ORGAN- 
IZATION, PROCEDURE, AND PRACTICE IN THE 
FEDERAL AGENCIES 


PART 11D—INDEPENDENT AGENCIES 
(The Renegotiation Board) 


(Letter from Hon. William L. Dawson, chairman, House Government 
Operations Committee, to the Renegotiation Board.) 


NoveMBER 19, 1956. 
Mr. THomas CogGEsHALL, 


Chairman, the Renegotiation Board, 
Washington, D.C. 

Dear Mr. CuatrmMan: In performance of its duties under the 
rules of the House of Representatives, the Committee on Government 
Operations is undertaking a survey and study of administrative or- 
ganization, procedure, and practice in the Federal agencies. We are 
enclosing a questionnaire and we request that you furnish the com- 
mittee the answers to the questionnaire on the dates shown in the fol- 
lowing schedule: Section I: Rulemaking, December 20, 1956; Section 
II: Adjudication, January 15, 1957; remaining sections February 15, 
1957. Please send 12 copies of your replies to the committee. 

Sincerely yours, 
Wuu1Mm L. Dawson, Chairman. 


(See p. 1849 for questionnaire sent to Independent Agencies by the 
Executive and Legislative Reorganization Subcommittee of the House 
Government Operations Committee.) 
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THE RENEGOTIATION BOARD 


Answer of the Renegotiation Board to questionnaire on administrative 
organization, procedure, and practice, submitted by the E'wecutive 
and Legislative Reorganization Subcommittee of the House Gov- 
ernment Operations Committee 


Tue RENEGOTIATION Boarp, 
Washington, D. C., December 19, 1956. 
Hon. Witu1am L. Dawson, 
Chairman, Committee on Government O pe:ations, 
House of Representatives, Washington 25, D.C. 


My Dear Mr. Dawson: In response to your letter of November 19, 
1956, I am transmitting herewith, on behalf of the Board, answers to 
section 1 of the committee’s questionnaire. As requested, 12 copies 
are enclosed. 

Sincerely yours, 
Tuomas CoccesHaALL, Chairman. 


I. RuLEMAKING 


INTRODUCTORY STATEMENT 


The legislative or quasi-legislative functions of the Renegotiation 
Board are limited in scope. Under the Renegotiation Act of 1951, 
(Public Law 9, 82d Cong., 65 Stat. 7; 50 U. S. C., App. Sup. 1211), 
referred to hereinafter as “the act,” the Board is authorized to make 
such rules, regulations, and orders as it deems necessary or proper to 
carry out ‘the. provisions of the act. Shortly after its organization, 
the Board adopted regulations for the conduct of the renegotiation 
program. These regulations have been amended from time to time. 
Except for limited authority to exempt certain contracts or classes of 
contracts from renegotiation, these regulations are more interpretative 
than legislative in character. The Board performs no function of 
rulemaking which is comparable to the rulemaking functions per- 
formed by such agencies as the Interstate Commerce Commission gov- 
erning the operation of transportation systems, or the Securities and 
Exchange Commission governing the issuance of securities and the 
operations of exchanges. 

Accordingly, the following answers relate only to the Board’s lim- 
ited rulemaking activities—viz., the interpretation of its organic act, 
the establishment of operational and internal procedures, and the 
granting of exemptions. 

(a) Section 109 of the act. See introductory statement. 

(5) The Renegotiation Board. 

(c) None. 


2. Section 109 of the act reads as follows: 


The Board may make such rules, regulations, and orders as it deems necessary 
or proper to carry out the provisions of this title. 


1887 








1888 SURVEY OF ORGANIZATION, PROCEDURE, AND PRACTICE 


3-I. Procedural rules 

(a) and (0) Not applicable. 

(c) None. 

(d) Only as required for purposes of clarification. 

(e) Published as Renegotiation Board regulations in the Federal 
Register, title 32, chapter 14. 

IT. Substantive rules 

Same as for procedural rules. 

ITT. General statements of policy 

(a) Not applicable. 

(6) and (c) None. 

(d) Only as required for purposes of clarification. 

(e) Published as Renegotiation Staff Bulletins by the Government 
Printing Office and included with subscriptions to the Renegotiation 
Board Regulations. 

IV. Interpretative rules 

(a) From decisions of actual cases, generally in the form of opin- 
ions of the General Counsel to the Board. 

(6) and (c) None. 

(7d) Reasons for the rules are generally stated in the opinions of 
the General Counsel. 

(e) Dissemination to Board personnel but not to the public. 

V. Statements of the general course and method by which functions 
are channeled and determined 

(a) Not applicable. 

(6), (ce), and (d) None. 

(e) Contained in Renegotiation Board regulations; considered 
herein as procedural rules. 

VI. Rules relating to the availability of information to the public and 
public access to or denial of matter contained in the agency’s 
files 

(2) Not applicable. 

(5), (ec), and (d) None. 

(e) Contained in Renegotiation Board regulations, part 1480. 
VII. Rules relating to public property, including the use and disposi- 

tion of land 

Not applicable. 

VIII. Rules relating to the making of loans to public or private 
parties 

Not applicable. 

IX. Rules relating to the making of grants of public funds to private 
and public parties for rehabilitation, educational, and other pur- 
poses 

Not applicable. 

X. Rules or instructions relating to standards for negotiation of and 
the grant of contracts 


Not applicable. 
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XI. Practice manuals for field or other agency personnel explaining 
the law administered or the agency’s policies thereon 
(a) Not applicable. 
(6), (ec), and (d) None. 
(e) Such rules are published in the form of operational bulletins, 
administrative orders, general orders, staff bulletins, and Renegotia- 
tion Board regulations, 


X//T. Rules of practice 
None. 


XIII. Rules relating to agency management, organization, and per- 
sonnel 

(a2) Not applicable. 

12) (c), and (d) None. 

e) Published as general orders of the Board, setting up internal 
opie ating proc edures and or ganization. General orders are issued to 
Board personnel. Administrative orders, similarly published, are 
used for rules relating to agency management and personnel. 

4. (a), (6), and (ec) None. 

5. None. 

6. (a) Before making any major revision of the Renegotiation 
Board regulations, the Board usually publishes proposed regulations 
in the Federal Register under a notice of proposed rulemaking and 
requests comments “from industry and other interested persons for the 
Board’s guidance. Comments are usually submitted by informal 
letter. The Board has found that industry often makes helpful sug- 
gestions to improve proposed regulations. 

(0) Not applic able. 

. Not applicable. 

The Board will give due consideration to any request or sugges- 
tion for amendment of its regulations. However, such instances are 
rare, and no statistics are available with respect thereto. 

(a) None. 

(6) Information unavailable. The Board does not believe that 
public participation in its internal management or personnel activities 
would be helpful. 

(c) None, since renegotiation deals only indirectly with Govern- 
ment contracts. 

The Board ae no advisory groups. 

ro 11,and 12. Not applicable. 

13. It is not believed that this question is directed at the: kind of 
rulemaking functions exercised by the Board. 

14. The ‘only aspect of rulemaking x powers exercised by the Board 
to which the question seems germane is the authority of the Board to 
issue exemptions from renegotiation in certain limited areas. 

(a) Yes. 

(6) Except insofar as some provisions of the act are not susceptible 
of precise definition, the Board has not encountered any significant 
difficulty. 

(c) No. 

(d) The Board has discretion to exempt contracts which it deems 
do not have a direct and immediate connection with the national 
defense (sec. 106 (a) (b) of the act) and in certain limited areas de- 

95899—57—pt. 11d———4 
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scribed in section 106 (d) of the act. See also the answeer to ques- 
tion 1. The Board has wide discretion, of course, in matters of 
adjudication. 

(e) None. 

(f) The Board has cooperated from time to time with the appro- 
priate committees of Congress in drafting amendments to improve 
the act. 


THE RENEGOTIATION Boarp, 
Washington, D. C., February 14, 1957. 
Hon. Wiii1am L. Dawson, 
Chairman, Committee on Government Operations, 
House of Representatives, Washington, D.C. 


My Dear Mr. Dawson: In response to your letter of November 19, 
1956, I am transmitting herewith, on behalf of the Board, answers to 
section II of the committee’s questionnaire. As requested, 12 copies 
are enclosed. 

Tam also enclosing 12 copies of the Board’s First Annual Report to 
Congress in order to explain further our somewhat specialized admin- 
istrative procedures. 

Sincerely yours, 
Tuomas CoacGEsHA.L, Chairman. 


II. ApsupDIcCATION 


1. The basic adjudicatory function of the Renegotiation Board is 
the determination of the amounts, if any, of excessive profits received 
or accrued by contractors and subcontractors under contracts with the 
Departments named or designated by the President pursuant to the 
Renegotiation Act of 1951, as amended. A subsidiary adjudicatory 
function is the determination of claims for exemption under the act. 

(a) The power to conduct renegotiation is contained in sections 
105 (a) and 109 of the act. Section 105 (a) requires that the Board 
endeavor to make an agreement with the contractor with respect to 
the elimmation of excessive profits and with respect to such other 
matters relating thereto as the Board deems advisable. Section 109 
authorizes the Board to make such rules, regulations, and orders as it 
deems necessary and appropriate to carry out the provisions of the act. 
Claims for exemption are considered under section 106 of the act. 
Since any determination of such a claim is necessarily merged into a 
proceeding subject to the basic adjudicatory functions of the Board, 
references hereinafter to adjudicatory functions of the Board will be 
limited to the latter unless specifically stated to be otherwise. 

(6) The Renegotiation Board is authorized by statute to exercise 
the aforementioned adjudicatory functions. 

(c) The Board has delegated to its four regional boards authority 
to conduct renegotiation in all cases assigned by the Board to such re- 
gional boards. In cases designated by the Board as “class B cases,” 
in which the reported renegotiable profits of the contractor do not 
exceed $800,000, the regional boards are authorized to make determina- 
tions of excessive profits. 

2. Generally speaking, the provisions of sections 105 (a) and 109 
of the act grant the Board authority to make any or all adjudications 
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necessary for the administration of the act. These provisions are as 
follows: 


Section 105. (a) Proceedings before the Board: 


Renegotiation proceedings shall be commenced by the mailing of notice to that 
effect, in such form as may be prescribed by regulation, by registered mail to the 
contractor or subcontractor. The Board shall endeavor to make an agreement 
with the contractor or subcontractor with respect to the elimination of excessive 
profits received or accrued, and with respect to such other matters relating 
thereto as the Board deems advisable. Any such agreement, if made, may, 
with the consent of the contractor or subcontractor, also include provisions 
with respect to the elimination of excessive profits likely to be received or 
accrued. If the Board does not make an agreement with respect to the 
elimination of excessive profits received or accrued, it shall issue and enter 
an order determining the amount, if any, of such excessive profits, and forth- 
with give notice thereof by registered mail to the contractor or subcontractor. 
In the absence of the filing of a petition with the Tax Court of the United States 
under the provisions of and within the time limit prescribed in section 108, such 
order shall be final and conclusive and shall not be subject to review or redetermi- 
nation by any court or other agency. The Board shall exercise its powers with 
respect to the aggregate of the amounts received or accrued during the fiscal 
year (or such other period as may be fixed by mutual agreement) by a con- 
tractor or subcontractor under contracts with the departments and subcontracts, 
and not separately with respect to amounts received or accrued under separate 
contracts with the departments or subcontracts, except that the Board may 
exercise such powers separately with respect to amounts received or accrued 
by the contractor or subcontractor under any One or more separate contracts 
with the departments or subcontracts at the request of the contractor or sub- 
contractor. By agreement with any contractor or subcontractor, and pursuant 
to regulations promulgated by it, the Board may in its discretion conduct 
renegotiation on a consolidated basis in order properly to reflect excessive 
profits of two or more related contractors or subcontractors. Renegotiation 
shall be conducted on a consolidated basis with a parent and its subsidiary 
corporations which constitute an affiliated group under section 141 (d) of the 
Internal Revenue Code if all of the corporations incuded in such affiliated group 
requests renegotiation on such basis and consent to such regulations as the 
Board shall prescribe with respect to (1) the determination and elimination 
of excessive profits of such affiliated group, and (2) the determination of the 
amount of the excessive profits of such affiliated group allocable, for the purposes 
of section 3806 of the Internal Revenue Code, to each corporation included in 
such affiliated group. Whenever the Board makes a determination with respect 
to the amount of excessive profits, and such determination is made by order, 
it shall, at the request of the contractor or subcontractor, as the case may be, 
prepare and furnish such contractor or subcontractor with a statement of such 
determination, of the facts used as a basis therefore, and of its reasons for 
such determination. Such statement shall not be used in the Tax Court of the 
United States as proof of the facts or conclusions stated therein. 


Section 109. Rules and regulations: 

The Board may make such rules, regulations, and orders as it deems nécessary 
or appropriate to carry out the provisions of this title. 

3. I. None. 

II. (a) Notice to parties is sent by registered mail. 

(b), (¢), (d), (e), and (f) Not applicable. 

(7) No formal prehearing or pretrial conferences are prescribed. 
However, before a formal conference is scheduled, contractors or their 
representatives will, in many cases, be in correspondence with or will 
confer with representatives of the Board for the purpose of agreeing 
on accounting data or other matters, or to furnish information for the 
Board’s use in the renegotiation. 

(h) and (7) Not applicable. 
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(j) When the contractor and the Board agree as to the amount of 
~~ essive profits realized by the contractor, an agreement determining 
such amount is entered into. Such agreement might be compared 
to a consent order. 

(4) Ifthe contractor fails to furnish requisite information for pur- 
poses of renegotiation after repeated requests to furnish such infor- 
mation, the Board may determine excessive profits on the basis of all 
available information. 

III. Not applicable. (Under pt. 1480 of the Renegotiation Board 
regulations, any person may inspect a copy of the transcript of any 
official Board actions granting exemptions of contracts from renego- 
tiation except in cases where such Board action is of a nature required 
to be held confidential for good cause. ) 

IV, V, VI, and VII. Not applicable. 

4. (a) See quotation of section 105 (a) of the act in the answer to 
question 2, above. Notice is sent by registered mail. 

(6) None. However, when a determination of excessive profits is 
being considered, contractors are always afforded an opportunity for 
a conference with a division of a regional board or the statutory 
board, whichever has pane 

(c) None. See Lichter v. U’. 334 U.S. 742). 

5. (a), (6), and (ce) No spec ‘fie “sanavalinen relating to the sub- 
mission of views, either oral or written, have been prescribed by statute 
or the Board. The Board will consider any submission received by it 
before the making of an agreement or the entry of an order determin- 
ing excessive pr ofits. 

(d) Not applicable. 

(e) Section 105 (a) of the act authorizes in some cases, and pre- 
scribes in others, consolidated renegotiation of related or affiliated 
contractors. Part 1464 of the Renegotiation Board regulations sets out 
in detail the procedures and practice governing consolidated renego- 
tiations. 

(f) In elass B cases (generally, contractors whose renegotiable 
profits during the fiscal year aggregate less than $800,000), regional 
boards have ‘authority to determine excessive profits by order “if the 
contractor will not agree to the determination proposed by the regional 
board. The statutory Board may, within specified time limits, re- 
view any such determination on its own motion, or in its discretion at 
the request of any contractor or subcontractor aggrieved thereby. 
In the case of contractors designated by the Board as class A cases 
(contractors indicating profits exceeding $800,000 in the fiscal year 
on renegotiable business), the initial renegotiation proceedings are 
sarried on by regional boards but the Board has retained for itself 
authority to disapprove recommended determinations of the regional 
boards. If the Board disapproves the proposed action of a regional 
board, the case is reassigned to the statutory Board. The contractor is 
thereafter given further opportunity to present information and 
arguments to the statutory Board. 

(g) If a contractor is aggrieved by an order of the Board deter- 
mining excessive profits, the contractor may file a petition with the 
Tax Court of the United States for a redetermination thereof. 

6. (a) No. Not applicable. 

(6) None. Not applicable. 
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7. When a contractor is aggrieved by an order of a regional board, 
he may request a review of the regional board’s order by the statu- 
tory Board. Although the procedures for requesting a review are 
uniform, the granting of a review by the Board is on an ad hoe basis. 
When an order of a regional board determining excessive profits be- 
comes the order of the statutory Board, or when an order determining 
excessive profits has been issued by the statutory Board, a contractor 
aggrieved thereby may petition for a review of such order by the 
Tax Court of the United States. The petitions filed with the Tax 
Court are filed in accordance with the rules of that court. 

8. The only activity of the Board which seems to fit within the 
scope of this question is the procedure whereby the Board reviews 
unilateral determinations of excessive profits made by regional boards. 
After the issuance of an order determining excessive profits by a 
regional board, a contractor has 90 days within which to request the 
Board to review the determination, and the Board has 90 days there- 
after within which to initiate such review. The Board likewise has 
90 days after a determination within which it may initiate a review 
on its own motion. No specific form is provided for a request for re- 
view other than that it shall be in writing and filed with the secre- 
tary of the Board at the principal office of the Board. 

The following tabulation sets forth pertinent data concerning the 
frequency of reviews of unilateral orders by the statutory Board: 





At request of On Board’s Total 

















Reviews initiated during year ended 
contractor | own motion 
Sastinicieinaicatniall diatiansidcialniii aoe 7 al | 
Dec. 31, 1955........ eabaswedbscbiddne sau beladonah weds | 48 19 67 
Dee. 31, 1956____.__. ST VG 45 12 | 57 
Total- , Setar : sal iaieniendieieie: — 93 31 | 124 
Percent of total __.-___-- ate detains. | 75 25 | 100 








9. (a) and (b) None. 

(c) All of the adjudications made by the Board are indirectly 
related to Government contracts. 

10. (a2) Yes. No list of submissions or categorization thereof is 
made in the recital. 

(6) No. 

11. (a) Under section 108 of the act, any contractor or subcontractor 
aggrieved by an order of the Board determining excessive profits may 
petition for a redetermination thereof by the Tax Court of the United 
States. A proceeding in the Tax Court is a proceeding de novo: The 
statutory procedure for requesting such a redetermination requires 
only that a petition be filed with the Tax Court within 90 days after 
the date of the Board’s order. 

(6), (c), (d), and (e) Not applicable. 

(f) Not applicable, except for public contracts, as to which see 
(a) above. 

(7) Notapplicable. 

12. All adjudications fall within category (a) of question 11. 

13. There is no specific statutory requirement for a hearing in con- 
nection with any adjudication of the Board. In all cases, however, 
the Board offers contractors an opportunity for a conference before 
making a determination of excessive profits. The only statutory re- 
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quirement relating to this questin seems to be the requirement that a 
contractor be given an opportunity to enter into an agreement with 
respect to the elimination of excessive profits. This requirement is 
carefully observed. 

14. (a) Yes. 

(6) None. 

(c) No. 

(zd) The entire function of determining excessive profits is one of 
discretion within the framework of certain factors set forth in the 
act. These factors, the so-called statutory factors, are contained in the 
definition of excessive profits in section 103 (e) of the act. Section 
103 (e) reads as follows: 


Section 103. Definitions—(e) Hacessive profits —The term “excessive profits” 
means the portion of the profits derived from contracts with the departments 
and subcontracts which is determined in accordance with this title to be excessive. 
In determining excessive profits favorable recognition must be given to the effi- 
ciency of the contractor or subcontractor, with particular regard to attainment 
of quantity and quality production, reduction of costs, and economy in the use 
of materials, facilities, and manpower; and in addition, there shall be taken 
into consideration the following factors: 


(1) Reasonableness of costs and profits, with particular regard to volume 


of production, normal earnings, and comparison of war and peacetime 
products ; 


(2) The net worth, with particular regard to the amount and source of 
public and private capital employed ; 

(3) Extent of risk assumed, including the risk incident to reasonable 
pricing policies ; 

(4) Nature and extent of contribution to the defense effort, including in- 
ventive and developmental contribution and cooperation with the Government 
and other contractors in supplying technical assistance ; 

(5) Character of business, including source and nature of materials, com- 


plexity of manufacturing technique, character and extent of subcontracting, 
and rate of turnover; 


(6) Such other factors the consideration of which the public interest and 
fair and equitable dealing may require, which factors shall be published in 
the regulations of the Board from time to time as adopted. 


(e) No. 

(f) None. 

15. None. This question, however, does not seem particularly re- 
lated to the activities of the Renegotiation Board. 

16. (a) Yes. 

(6) Formal notices are sent to the contractor. When it is requested 
or appropriate, copies are sent to the contractor’s attorney. 

17. None, but see information in part I, Rulemaking, relating to the 
publication of rulings on individual cases. 

18. In all cases in which a determination of excessive profits is made, 
the Board attempts to make an agreement relating thereto with the 
contractor. The following tabulation sets forth the number of rene- 


gotiation proceedings concluded by the issuance of an order for the 
periods indicated : 


Orders Agreements Total 
Fiscal year ended June 30, 1955......----20----ccnenoennccosoes 49 841 890 
Fiscal year ended June 30, 1956._..................---------.-- 63 435 498 


1, 388 
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19. No. 

20. Not applicable. 

21. None. This question is not particularly applicable because of 
the informality of renegotiation procedure. 

22. (a) None. 

(6) 100 percent. Case precedents are not cited in the Board’s de- 
terminations of excessive profits, because of the confidential nature 
of the proceedings with each contractor. However, every effort is 
made to see that contractors are treated consistently. 

23. Not applicable. 

24. Assuming a renegotiation to be a proceeding within the scope 
of the question, the following tabulation represents the total of as- 
signments completed, including completions at regional-board level, 
during the periods indicated : 

Fiscal year ended June 30, 1965... wii a ae ee 5, 061 
Fiscal year ended June 80, '1906 42 ik ee dies estnd anne. 2, 644 


25. A conference with the contractor is held in substantially every 
renegotiation which is commenced. In cases reviéwed by the statu- 
tory Board, the contractor is afforded an opportunity for an additional 
conference. 

26. Not applicable. 

27. The time necessary for processing an assignment at a regional 
board has been estimated at 18 months. This covers all types of 
proceedings, including informal review, reassignment, impasse, and 
unilateral order. 

28. (a) and (6) Not applicable. 

(c) During the seriod Desetiber 1954 through December 1956, it 
took an average of 4.3 months to complete cases on review before the 
statutory board. 

Answer to question 29 


{In percent] 





| 
Activity Professional | Nonprofes- Total 
sional 
TIE a insissecenencntepns sestieslbislgitints lapaipeltacianiihalaaesdndidiiaiiaden aaa Ta tee | t 
Sn DEIN oc coneccunabtsacses 7 maiaameaaahanes Ota 82 42 
IU OK 5 i xi thks cndetictaccecteteceenal sdehdilitheppliibinnad Teche el ouysiceseas 4 
sis ait ininciicniathetatelcitete-diatiinn toivacionitcioela tied tgltianiogeeraeianntanndaiel 4 100 | 50 


Fcc tinlbysreneereesenene=deneees ervesensnquapepnnagl 100 100 100 


30. (a) On October 1, 1956, there were pending before the Board 18 
reviews of class B unilateral orders. (Compare answer to question 
8.) The names of the contractors are not believed to be required by 
the subcommittee. 

(6) The average time that such reviews were pending was 3.3 
months at October 1, 1956. 

(c) In the first 9 months of 1956, there were 52 requests for review 
(petitions) acted on. No request for review was refused. 

31. The doctrine of stare decisis is not followed. See answer to 
question 22. 

32. The Board does not make known to the public any determina- 
tions of excessive profits. The contractor is advised of such determina- 
tion either orally or by letter; thereafter the determination is em- 
bodied in an agreement or an order. 
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Tue RenecoriaTion Boarp, 
Washington, D. C., March 21, 1957. 
Hon. Wii11am L. Dawson, 
Chairman, Committee on Government Operations, 
House of Representatives, Washington, D. C. 

My Dear Mr. Dawson: In response to your letter of November 19, 
1956, I am transmitting herewith, on behalf of the Board, answers to 
sections IIT through IX of the committee’s questionnaire. As re- 
quested, 12 copies are enclosed. 

Sincerely yours, 
Tuomas CoccrsHaLL, Chairman. 


ILI. Separation or Funcrions 


1. (1) Powers assigned by statute: 

(a) Haecutive—Under section 107 (c) of the act the Board is au- 
thorized to employ and fix the compensation of such officers and em- 
ployees as it deems necessary. 

(6) Legislative—Under section 109 of the act the Board may make 
such ie regulations, and orders as it deems necessary or appropriate 
to carry out the act. 

(c) Judictal—Under section 105 (a) and generally elsewhere in 
the act, the board is authorized to conduct renegotiation proceedings 
and to determine excessive profits. 

(2) Powers assigned by Executive order: None. 

2. Administrative, personnel and fiscal functions have been dele- 

gated to officials in the Office of Administration. Regional boards 
have been delegated authority to conduct renegotiation in all cases 
assigned to them and to make determinations of excessive profits in 
cases classified as Class B cases. 

3. None. 

4. Not applicable. 

5. (a), (6), (ce), and (d) None. 

(e) Board members participate in informal hearings in cases re- 
viewed by the Board or reassigned to the Board unless the contractor 
does not desire a conference. 

6. Not applicable. 

7. (a) Yes. The Office of Review reviews reports of renegotiation 
and furnishes the Board with suggestions and recommendations with 
respect thereto. 

(6) No. 

(c) Yes. The Office of Accounting reviews the accounting aspects 
of reports of renegotiation to insure consistency with general account- 
ing policy of the Board. 

(d) Yes. The General Counsel of the Board reviews all legal 
matters referred to him by the Board. 

(e) No. 

8. and 9. Not applicable. 

The Board’s functions are excluded from the operation of the 
Administrative Procedure Act except as to the requirements of sec- 
tion 3 thereof (sec. 111 of the act). 

. The final adjudicating official, i. e., the regional board or the 
statutory Board, is furnished with (a) the complete file of the case, 
and (4) a report of renegotiation. In cases considered by the stat- 
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utory Board there are also prepared a report of review and a division 
report, as well as other reports commenting on various aspects of the 
case, 

1V. Iyspecrion or Recorps 


1. Claims or requests for exemption. 

2. Financial statements are required by section 105 (e) of the act. 
The Board, in addition, may require contractors to furnish specific 
additional information if deemed necessary during the conduct of 
renegotiation. 

3. None. 
4. Not applicable. 
5. Press releases are issued. 

6. Not applicable. 

t. No. 

8. None of the information filed by contractors with the Board is 
available tothe public. Part 1480 of the Renegotiation Board regula- 
tions sets forth provisions for the control of renegotiation records and 
information contained therein. 

9. The Board is of the opinion that financial information and other 
intimate company data furnished by contractors should be treated 
confidentially in the same manner that such information furnished to 
the Internal Revenue Service is treated confidentially. 


V. WorKLOAD AND STAFFING PATTERNS 


1. Since rulemaking is not accomplished by formal proceedings, no 
statistics concerning it are available. For workload with respect to 
adjudications, see page 7 of the Board’s First Annual Report to Con- 
gress, copies of which were submitted with the second installment of 
these answers. On June 30, 1955, the backlog of uncompleted cases 
was 3,243, and on June 30, 1956, it was 2,838. 

2. For an outline of the renegotiation process, see page 3 of the 
Board’s First Annual Report to Congress. Statistics as to longest 
and shortest proceedings are not available. 

3. Since rulemaking is not accomplished by formal proceedings, no 
statistics concerning it are available. The following statistics relate 
to adjudications: 


| 


| Assignments} Renegotia- 








Year made tions com- 
pleted 
E o8 eosske zea: oe is Sia ecient Ar eis mee eee 2, 946 | 5, 061 
DE. Shaanti sdckeeadcdea ee Sdaewea nee cents 2, 239 | 2, 644 


} 


4. The most significant changes in procedure which have expedited 
renegotiation were the adoption of a system for screening cases before 
assignment to a regional board for renegotiation and the adoption of 
a shorter form for the filing of financial information by contractors 
whose aggregate renegotiable receipts or accruals are below the statu- 
tory minimum. 

5. Except for 19 employees engaged primarily in personnel admin- 
istration and housekeeping duties, all of the Board’s employees are 
deemed to be engaged in rulemaking or adjudication proceedings. 
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The following tabulation shows the number of employees in each 
category listed as of January 1957: 


TOuTY Meera ee EE et, 8 
Accountants... eet Buen tne 2 ee 1 
MIE Pt lie 2st eee ES —. 46/| Procurement affairs officers_____-_ 4 
TT ois ci cccincencennesttecnin Ta) SOON OEE erp niedimarreciwios 44 
Business gualystt......-..icsc«-<s» i I ce nitce oespacchitnsciceninimenaipiarsn 102 
we gs RA ee AE oo | epecta Assistant 6 
eveterdis Ji ee 16 — 
Dramitibres.. 60 csi ces — 16 Potel woitesesepieniuends 416 
VI. Untirormiry or ADMINISTRATIVE PROCEDURE 
1. No. 


. Not applicable. 
3. All of the Board’s functions are performed pursuant to specific 
statutory procedures having specific application only to this agency. 
See section 105 (a) of the act, set forth in full in the answer to question 


2 on the part of tie report relating to adjudication. See also section 
107 (e) of the act. 


VII. Ruxwes ror Apmission To PRAcTICE AND FOR AVOIDANCE OF 
ConFuict oF INTERESTS 


1. The Board has not adopted any rules for admission to practice 
before the Board or for representation of contractors. 

2. The rules for avoidance of conflicts of interest are contained in 
the Board’s General Order No. 23. These rules prohibit employees 
from accepting gratuities or gifts from contractors and from con- 
ferring special benefits on contractors. They limit the scope of out- 
side employment of the Board’s employees and require employees to 
disqualify themselves in any case in which a pose ae of in- 
terest might exist. Under Administrative Order No. 201.15, former 
employees are prohibited from representing a athe before the 
Boad for 1 year unless prior written approval is received from the 
Board. See also section 113 of the act which limits employees or 
former employees from the prosecution of— 
any claim against the United States (1) involving any subject matter directly 
connected with which such person was so employed, or (2) during the period 
such person is engaged in employment in * * * the Board. 

3. The procedures and rules relating to conflicts of interest were 
drawn from those in effect in a number of departments and agencies 
of the Government, but no attempt has been made to make such rules 
and procedures uniform. 

4. Not applicable. 


VIII. Exemptions From tHe ADMINISTRATIVE Procepure Act 


1. Under section 111 of the act, the functions exercised by the Board 
are excluded from the operation of the Administrative Procedure Act 
except as to the requirements of section 3 thereof. 

2. Renegotiation is a specialized procedure not lending itself to 
the usual rules appropriate for quasi-judicial administrative proceed- 
ings. It is the Board’s understanding that this circumstance is the 
basis for the legislative exclusion of this activity from the operation 
of the Administrative Procedure Act. 
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IX. Court Dectsions Arrecting AGENcy FUNCTIONS 


Lichter v. U.S. (334 U.S. 742 (1948) ) 

1. The Lichter case held that the Renegotiation Acts of 1942 and 
1943 (sec. 403 of the Sixth Supplemental National Defense Appro- 
priation Act, 1942, as amended) were constitutional. The 1951 act is 
patterned after the 1943 act, both as to substantive and procedural 
matters. 

2. The Lichter case held that the 1942 and 1943 acts were constitu- 
tional on their face, and that procedural due process was afforded 
contractors by virtue of their right to petition the Tax Court of the 
United States for a redetermination of excessive profits in a proceed- 
ing de novo. 

3. None. 








[COMMITTEE PRINT] 


SURVEY AND STUDY OF ADMINISTRATIVE ORGANIZA- 


TION, PROCEDURE, AND PRACTICE IN THE FEDERAL 
AGENCIES 


PART 11D—INDEPENDENT AGENCIES 
(Securities and Exchange Commission) 


(Letter from Hon. William L. Dawson, chairman, House Government 
Operations Committee, to the Securities and Exchange Com- 
mission :) 

NOVEMBER 19, 1956. 

J. SINCLAIR ARMSTRONG, 

Chairman, Securities and Exchange Commission, 
Washington, D.C. 

Dear Mr. Armstrrone: In performance of its duties under the Rules 
of the House of Representatives, the Committee on Government 
Operations is undertaking a survey and study of administrative or- 
ganization, procedure, and practice in the Federal agencies. We are 
enclosing a questionnaire and we request that you furnish the com- 
mittee the answers to the questionnaire on the dates shown in the fol- 
lowing schedule: Section I: Rulemaking, December 20, 1956; Section 
[1: Adjudication, January 15, 1957; remaining sections, February 
15, 1957. Please send 12 copies of your replies to the committee. 

Sincerely yours, 
Witt1am L. Dawson, Chairman. 


(See p. 1849 for questionnaire sent to Independent Agencies by the 
Executive and Legislative Reorganization Subcommittee of the House 
Government Operations Committee. ) 
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SECURITIES AND EXCHANGE COMMISSION 


Answer of the Securities and Exchange Commission to questionnaire 
on administrative organization, procedure, and practice submitted by 
the Executive ond Legislative Reorganization Subcommittee of the 
House Government O perations Committee. 


SECURITIES AND ExcHANGE COMMISSION, 
Washington, D. C.,January 15, 1957. 
Hon. Wiiu1am L. Dawson, 
Chairman, Committee on Government O perations, 
1501 House Office Building, Washington, D.C. 


Dear Mr. Dawson: We are enclosing 12 copies of the reply to the 
first part of the questionnaire on administrative organization, pro- 
cedure, and practice. 

We have attempted to furnish complete information to the com- 
mittee. If further specific information is desired, we will be happy 
to furnish it at your request. 

Our response to part II of the questionnaire is presently being 
prepared and we trust that we may be able to transmit it within the 
next few weeks. We understand that our delayed transmittal of our 


response to part I of the questionnaire has not caused any incon- 
venience to the committee. 


Sincerely yours, 
J. SINCLAIR ARMSTRONG, 
Chairman. 


RESPONSE OF SECURITIES AND ExcHANGE COMMISSION 
INTRODUCTORY NOTE 


In the attached answers to this questionnaire where it is neeessary 
to classify procedures as rulemaking or adjudication, unless otherwise 
specified, we treat as rulemaking proceedings only those involving the 
adoption and promulgation of ‘rules or statements of general appli- 
cability. We treat as adjudication all proceedings which involve the 
determination of specific matters presented to the Commission relat- 
ing to individual companies or applicants even though various of 
these proceedings may fall within the definition of “rulemaking” as 
contained in section 2 (c) of the Administrative Procedure Act. We 
consider this treatment appropriate for the purposes of the present 
questionnaire both because it appears consistent with the distinction 
made in the questionnaire between the agencies’ “quasi-legislative 
powers” and “quasi-judicial powers” and because this Commission, 
for reasons noted below, has refrained where possible from classify- 
ing its functions in proceedings involving individual companies or 
applicants as rulemaking or adjudication within the meaning of the 


Administrative Procedure Act in order to discourage unnecessary 
litigation. 
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Prior to the adoption of the Administrative Procedure Act in 1946 
it was generally considered that this Commission’s rulemaking func- 
tions were limited to those where the acts administered specifically 
authorized the Commission to act by rule. The adjudicative functions 
were considered to be those where the Commission was specifically 
authorized to act by order. See, e. g., monograph of the Attorney 
General’s Committee on Administrative Procedure on Securities and 
Exchange Commission.t The Administrative Procedure Act intro- 
duced what was to this Commission a new concept by including as 
part of the definition of “rule” “any agency statement of * * * par- 
ticular applicability and future effect designed to implement, in- 
terpret, or prescribe law or policy * * *” including “the approval 
or prescription for the future of * * * corporate or financial struc- 
tures thereof ° * services or allowances therefor or of valuations, 
costs, or accounting, or practices bearing on any of the foregoing.” * 

This definition, we believe, was adopted 1 in part to take care of cer- 
tain difficulties this Commission had pointed out in the proposed 
application to it of an earlier draft of the legislation. In that draft, 
“rule” had been defined merely as “the whole or part of any agency 
statement of general applicability designed to implement, interpret, 
or prescribe law or policy or to describe the or ganization, procedure, 
or practice requirements of any agency.” * This Commission pointed 
out that the draft then under consideration “would threaten to bog 
down our administrative processes with unnecessary formalities and 
redtape, and would give rise to substantially increased litigation and 
delays resulting from judicial review sought for dilatory reasons un- 
related to the merits of the action taken.” We noted, as an illustra- 
tion, that under the provisions relating to adjudication, our hearing 
examiners would have to make decisions, even in proceedings under 
the Public Utility Holding Company Act of 1935, where they would 
“have relatively little to contribute to the resolution of the complex 
questions of financial judgment and policy” and which represents “: 
segment of a nationwide problem which must be determined on the 
basis of a uniform congressional policy.”* On these cases it was 
noted that the problems “seldom involve issues of fact which turn 
substantially upon the credibility of witnesses.” We further noted: 

Similar considerations apply to some, although by no means as large a pro- 
portion, of the proceedings under other acts we administer. They are appli- 
cable wherever the decision rests upon a complex problem of financial policy. 
In any such case, whether the particular proceeding is one initiated by the 
Commission or one in which the company subject to regulation or one of its 
security holders is the moving party, duplicate consideration of the policy ques- 
tion by both the hearing officer and the Commission would almost invariably 
prove a wasteful process.® 

And we stated : 


The need for speed in the typical cases under the Holding Company Act, such 
as security issues, acquisitions and sales of properties, declarations of dividends 
the like is in herent in the nature of the transactions involved and the risk of 
changing conditions in the market. * * * In most of such cases delay would 
be equivalent to a denial of the agency clearance sought.® 


1S. Doc. No. 10, 77th Cong., lst sess. (1941), pt. 13, pp. 112-122. 

2 Sec. 2 (c) of the Administrative Procedure Act, 

* 8. 7, committee print. May 1945, 79th Cong., 1st sess., p. 2. 

*July 25, 1945, Comments of the Securities and Exchange Commission on §S. 7, revised 
text, committee print, May 1945, p. 5. 

5Id. at p. 6. 

Td. at p. 7. 
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In view of the subsequent revision of the definition of rulemaking 
quoted above, the Commission has assumed that the definition em- 
braces various of its activities, particularly under the Holding Com- 
pany Act of 1935, which it had formerly considered adjudicative.’ It 
appears, however, that certain of these proceedings might be deemed to 
fall within the literal terms of a license, which, under the Administra- 
tive Procedure Act, is defined to include “the whole or part of any 
agency permit, certificate, approval, registration, charter, member- 
ship, statutory exemption or other form of permission.” * Also under 
that act licensing appears to be specifically included as adjudication, 
and it has been assumed that rulemaking and adjudication are mu- 
tually exclusive, since the definition of order specifically excludes dis- 
positions of matters which are rulemaking.’ 

The problem facing the Commission upon the adoption of the Ad- 
ministrative Procedure Act and the nature of its solution have been 
described in a speech of a former General Counsel as follows: 


The Administrative Procedure Act attempted to achieve flexibility in part by 
classifying procedures in accordance with such categories as “rulemaking,” 
or “adjudication,” and “licensing.” Certain types of procedures otherwise manda- 
tory are not required in connection with rulemaking and determinations of ap- 
plications for initial licenses. For some agencies it may be feasible to begin 
consideration of the Administrative Procedure Act by trying to classify the 
agencies’ statutory procedures in terms of these basic definitions. In the 
case of the Securities Exchange Commission the statutory procedures are so 
numerous and varied and raise such problems of classification that it has 
seemed more conducive to achieving the objectives of the Administrative Pro- 
cedure Act to follow what for want of a better word might be called a more 
functional approach. This approach involves seeking so far as possible to avoid 
controversies as to how particular procedures should be labeled under the ter- 
minology of the act, and focusing attention initially on what procedural steps 
the parties consider appropriate. That is, it should be noted, advantageous 
from the point of view of both public and private interests affected. Thus, while 
it may mean dispensing with certain procedures neither required nor relevant in 
the particular case, it also means affording private parties procedural safe- 
guards and assistance beyond the requirements of the act where they are actually 
relevant and feasible.” 


The functional approach was achieved in large part through the 
adoption of rule II] (e) of the Commission’s Rules of Practice, which 
requires the moving party to specify “the procedures considered neces- 
sary or appropriate in the proceeding, with particular reference to 
(1) whether there should be a recommended decision by a hearing 
officer, (2) whether there should be a recommended decision by any 
other responsible officer of the Commission, (3) whether the interested 
division of the Commission’s staff may assist in the preparation of the 
Commission’s decision, and (4) whether there should be a 30-day 
waiting period between the issuance of the Commission’s order and 
the date it is to become effective.” Other parties may object to these 
procedures or specify additional procedures considered necessary or 
appropriate, and the failure to object or specify additional pro- 

7See the discussion contained in the appendix (pp. 10-14) of this Commission’s brief 


filed in May 1947 with the Court of Appeals for the First Circuit in Hastern Utilities 


sees v. S. B. C., 162 F. 2d 385 (1947). (Copy of this brief is in the committee’s 
files, ) 


§ Administrative Procedure Act, sec. 2 (e). 

®Id., sec. 2 (d). 

' See Foster, Roger S., Application of the Administrative Procedure Act to the Statutes 
Administered by the Securities and Exchange Commission, contained in Federal Administra- 
time Procedure Act and the Administrative Agencies, NYU School of Law Institute Proceed- 


ings, vol. 7 (1947), pp. 219-220. (A copy of Mr. Foster's speech is in the committee’s 
files. ) 


95899—57—pt. 11d——_5 
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cedure may be deemed a waiver. Normally agreement is obtained 
and the Commission is called upon comparativ ely rarely to determine 
disputes as to the procedures to be followed in a proceeding. The 
Commission, however, has had occasion to determine such disputes in 
a few cases and it has taken the position that a proceeding under 
section 11 (b) of the Public Utility Holding Company Act of 1935 
as well as under some other provisions of that act 1s rulemaking 
within the meaning of the Administrative Procedure Act.? But the 
Commission has not yet found it necessary to make such a determina- 
tion with respect to many of the other sections of the Holding Com- 
pany Act or under many sections of the other acts administered. 

We believe that the approach described above has eliminated what 
might otherwise have been a substantial amount of litigation as to 
procedural matters and we feel sure that this committee shares our 
aim to discourage the unnecessary procedural litigation that might 
result from any “attempt on our part at this time to make classifica- 
tions that we have avoided making in the past between rulemaking 
and adjudication within the definitions of the Administrative Pro- 
cedure Act. 


Answer to question 1 


1. For the purposes of this question, the rulemaking powers will be 
treated seriatim under each act. At to what is considered rule- 
making for purpose of this questionnaire, see introductory note. 


SECURITIES ACT oF 1933 


(15 U. S. C. secs. 77a—-77aa) 


Section 2 (10): To designate information in a communication not deemed to 
be a prospectus in addition to that specifically required by statute. 

Section 3 (b): To exempt securities from registration in addition to those 
specifically exempted by statute. 

Section 6 (d): To make required information in the registration statement 
available to the public and the prices to be charged therefor. 

Section 7: To exempt classes of issuers of securities from including certain 
types of information in registration statements and generally to add to the 
requirements for information in registration statements. 

Section 10 (a) (4): To authorize omission from prospectuses of information 
otherwise required by statute. 

Section 10 (b): To authorize shortened prospectuses relating to securities as 
to which a registration statement is filed for use in connection with an offer and 
prior to the delivery of the security. 

Section 10 (c): To require information in prospectuses in addition to that 
specifically required by statute. 

Section 10 (d): To classify prospectuses and prescribe form and contents 
thereof. 

Section 10 (e): To prescribe size of type to be used in printing required 
portions of the prospectus. 

Section 10 (f) : To prescribe filing of prospectuses consisting of radio and tele- 
vision broadcasts and forms and prospectuses used in offers and sales of registered 
securities. 

Section 19 (a) : General rulemaking power—see question 2 infra. 

Appendiz, schedule A 


Item 25.—To prescribe details and form of balance sheet included in registra- 
tion statement. 


11 See the Commission’s brief in Fastern Utilities Associates y. 8. E. C., cited in footnote 
7, supra. Cf., North American Company, 28 SEC 757 (1947). 
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Item 26.—To prescribe details and form of profit-and-loss statement in registra- 
tion statement. 

Final paragraph.—To require information in the registration statements of 
certificates of deposit, etc., comparable to that required for other securities. 


Appendiz, schedule B 


Item 5.—To prescribe details and form as to receipts and expenditures in 
registration statements of securities issued by foreign governments or political 
subdivisions thereof. 


SEcURITIES EXCHANGE ACT or 1934 


(15 U. 8. C., sees. 7T8a—78jj) 


Section 3 (a) (11) : To add to the definition of equity securities. 

Section 3 (a) (12) : To add to definition of exempted securities. 

Section 3 (b) : To define technical trade and accounting terms. 

Section 6 (a): To prescribe the form of the registration statement. 

Section 6 (a) (2): To prescribe data to be included in an exchange registra- 
tion statement. 

Section 8 (b): To provide for the net capital requirement of brokers or deal- 
ers. 

Section 8 (c): To provide conditions under which certain members, brokers, 
and dealers may hypothecate customers’ securities. 

Section 9 (a) (6) : To permit stabilization, etc., of securities prices. 

Section 9 (b) : To permit puts, calls, or straddles, etc. 

Section 9 (c): To permit guaranties, etc., of puts, calls, straddles, etc., by 
exchange members. 

Section 10 (a) : To prohibit stop-loss orders and short sales. 

Section 10 (b): To define manipulative or deceptive devices in connection 
with the purchases or sales of securities. 

Section 11 (a): To regulate floor trading and excessive trading by members 
of registered exchanges. 

Section 11 (b): To permit registered exchanges to make rules concerning 
odd-lot dealers and specialists and to require disclosure of orders placed with 
specialists. 

Sections 12 (b) and (c): To provide the form and contents of applications 
for registration of securities on national securities exchanges. 

Section 12 (d) : To permit unissued securities to be registered. 

Section 12 (f): To suspend unlisted trading privileges for classes of securi- 
ties, and to exempt securities which have unlisted trading privileges from 
provisions of sections 13, 14, or 16 of the act. 

Section 13 (a): To prescribe information in periodic reports and the copies 
which must be filed, and to require certification of financial statements con- 
tained therein. 

Section 13 (b) : To prescribe the form of periodic reports. 

Section 13 (c): To require different types of reports for specified classes of 
issuers. 

Sections 14 (a) and (b): To regulate the solicitation of proxies in respect of 
securities registered on a national securities exchange. 

Section 15 (b): To prescribe information in registration applications of 
brokers and dealers. 

Section 15 (c) (1): To define fradulent, manipulative, or deceptive devices by 
brokers and dealers. 

Section 15 (c) (2): To define and prescribe means designed to prevent 
fraudulent, manipulative, or deceptive practices and fictitious quotations by 
brokers and dealers. 

Section 15 (c) (3): To provide safeguards with respect to the financial 
responsibility of brokers and dealers. 

Section 15 (d): To provide for periodic reports by issuers under the Securities 
Act of 1933 who are required to undertake to file supplementary and periodic 
information, and to exempt securities not comprehended within the purposes of 
this subsection. 

Section 15A (a): To prescribe the form of registration statements for associa- 
tions of brokers or dealers and data to be contained therein. 

Section 15A (f): To prescribe forms of notice of withdrawal of registered 
associations of brokers or dealers. 
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Section 15A (j): To provide for filing of changes of the rules of registered 
associations of brokers or dealers. 

Section 16 (b): To exempt transactions of insiders from recovery of short- 
term profits where not comprehended within the purpose of the subsection. 

Section 16 (d): To subject foreign or domestic arbitrage transactions to 
provisions respecting short-term profits. 

Section 17 (a): To require the keeping of records and submission of reports 
by persons regulated. 

Section 23 (a) : General rulemaking power—see question 2, infra. 

Section 24 (b): To make information available to the public and fix the price 
to be charged therefor. 

Section 30 (a): To permit brokers or dealers to effect transactions on foreign 
exchanges. 

Section 30 (b): To prohibit the transacting of business in securities outside 
the United States where it is conducted for the purposes of evasion of the act. 


Pusiic Uttriry Hoitpine CoMpaNny Act oF 1935 
(15 U.S. C., sees. T9-79z-6) 


Section 2 (a) (3): To exempt certain classes of companies from the pro- 
visions concerning electric-utility companies. 

Section 2 (a) (4): To exempt certain classes of companies from the provisions 
concerning gas-utility companies. 

Section 3 (a): To exempt certain holding companies and subsidiaries thereof 
from provisions of the act. 

Section 3 (b): To exempt certain subsidiary companies from provisions of 
the act. 

Section 3 (d): To exempt specific classes of subsidiaries or affiliates from 
provisions of the act. 

Section 5 (a): To prescribe the form of notification of registration for holding 
companies. 

Section 5 (b): To prescribe the form of registration statements for holding 
companies and the time for filing such statements; to prescribe the documents 
and information to be included therein; and to require certification of financial 
statements contained therein. 

Section 5 (c): To permit preliminary registrations and to set the time after 
which a complete statement must be filed. 

Section 6 (b): To exempt certain securities of subsidiaries of registered hold- 
ing companies from the provisions of section 6 (a) of the act, and to require 
information concerning transactions in these exempted securities. 

Section 7 (a): To prescribe the form of declaration for registered holding 
companies or subsidiaries as to transactions in their securities; to prescribe the 
information to be contained in such declarations, both that required to be filed 
under the Securities Act of 1933 and additional information. 

Section 7 (b): To fix the effective date of declarations under section 7 (a). 

Section 7 (c) (1): To prescribe types of assets as security for bonds of regis- 
tered holding companies and subsidiaries, the issuance and sale of which may 
be approved other than those specifically set forth in the act. 

Section 7 (c) (3): To authorize issue and sale of securities of registered 
holding companies or subsidiaries which had been authorized by the company 
prior to the passage of the act. 

Section 9 (c) (2): To prescribe certain marketable securities which registered 
holding companies or subsidiaries may acquire without approval of the Com- 
mission. 

Section 9 (ec) (3): To prescribe types of commercial paper and securities, in 
addition to those specifically set forth in the act, which may be acquired by 
registered holding companies and subsidiaries without approval of the Com- 
mission. 

Section 10 (a): To prescribe the forms of applications by registered holding 
companies and subsidiaries for the acquisition of securities, utility assets, or any 
other interests in a business, and to prescribe the information to be contained 
therein. 

Section 10 (d): To provide for the time after which the Commission shall by 
order approve an acquisition under section 9. 

Section 11 (d): To provide for the proposal of reorganization plans by persons 
having bona fide interests in the reorganization, and to define those persons, 
where the Commission has applied for court enforcement of section 11 (b) orders. 
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Section 11 (e): To provide for submission of plans for divestment or other 
steps looking toward compliance with the integration and simplification stand- 
ards of the act. 

Section 11 (f): To provide for the proposal of reorganization plans by persons 
having bona fide interests in the reorganization, and to define those persons in 
any court proceeding in which a receiver or trustee is appointed for a registered 
holding company or subsidiary, and to require approval by the Commission of 
fees, expenses, etc., in connection with any reorganization, dissolution, ete., of a 
registered holding company or subsidiary. 

Section 11 (g) (8): To prescribe requirements for solicitations in reorgan- 
izations. 

Section 12 (b) : To permit intercompany loans, extensions of credit or indemni- 
fications within a registered holding-company system. 

Section 12 (c): To permit the payment of dividends by registered holding 
companies and their subsidiaries, and to permit transactions in their own 
securities. 

Section 12 (d): To permit the sale of holdings of the securities of a public- 
utility company or of utility assets by a registered holding company. 

Section 12 (e): To permit solicitation of proxies regarding any security of a 
registered holding company or subsidiary. 

Section 12 (f): To prescribe reports, accounts, costs, maintainance of competi- 
tive conditions, disclosure of interest, duration of contracts, and similar matters 
in the performance of any transaction not otherwise unlawful by a registered 
holding company or subsidiary company with certain affiliated companies. 

Section 12 (g): To prescribe reports, accounts, costs, ete., of any affiliate of 
any public utility company in connection with any transaction not otherwise 
unlawful with any company of which it is an affiliate. 

Section 12 (i): To prescribe the form and information to be included in 
reports of employees engaged in lobbying of registered holding companies or 
subsidiary companies and to prescribe the form and details of monthly state- 
ments of compensation and expenses for these employees. 

Section 13 (a): To permit service, sales, or construction contracts by reg- 
istered holding companies with associated companies under special or unusual 
circumstances. 

Section 13 (b): To permit service, sales, or construction contracts by sub- 
sidiary or mutual service companies with associated companies and to exempt 
certain transactions from provisions of this subsection. 

Section 13 (c): To prescribe generally for purposes of section 13 terms and 
conditions regarding the determination of costs and allocations thereof among 
specified classes of companies and for specified classes of service, sales, and 
construction contracts for the duration of such contracts, the making and keep- 
ing of accounts and cost accounting procedures, etc. 

Section 13 (d): To prescribe terms and conditions regarding applications for 
approval as mutual service companies, ete. 

Section 13 (e): To provide for reports, accounts, ete., of companies affiliated 
with public utility companies in connection with the performance of service, 
sales, or construction contracts. 

Section 183 (f): To provide for reports, accounts, etc., of companies whose 
principal business is service, sales, or construction for public utilities and 
holding companies. 

Section 13 (g): To prescribe the form in which the Commission’s recom- 
mendations for legislation relating to service contracts, ete., shall be made 
available to the public and the charges for copies of such recommendations. 

Section 14: To prescribe forms for and information to be continued in pe- 
riodic reports of registered holding companies and mutual service companies. 

Section 15 (a): To prescribe the keeping of accounts, papers, records, cor- 
respondence, ete., for registered holding companies and subsidiary companies. 

Section 15 (b): To prescribe keeping of accounts, papers, records, corres- 
pondence, ete., for affiliates of registered holding companies or subsidiaries. 

Section 15 (ce): To prescribe the keeping of accounts, papers, records, cor- 
respondence, ete., for mutual service companies and affiliates of mutual service 
companies. 

Section 15 (d): To prescribe the keeping of accounts, papers, records, cor- 
respondence, ete., for every person whose principal business is the performance 
of service, sales, or construction contracts for public utility or holding com- 
panies. 
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Section 15 (i): To prescribe uniform methods of keeping accounts and of 
classifying or segregating accounts, etc., for any person subject to sections 15 
(a), (b), (¢), or (d). 

Section 17 (a): To prescribe the form of reports which officers or directors 
must file with the Commission as to their security holdings in registered hold- 
ing companies. 

Section 17 (b): To exempt transactions by insiders in the securities of a 
registered holding company from the provisions concerning short-term profits. 

Section 17 (c): To exempt registered holding companies or subsidiary com- 
panies from the rules against interlocking directorates. 

Section 19: To provide for the admission of States, State commissions, etc., 
as parties to hearings before the Commission. 

Section 20: General rulemaking provision—see question 2, infra. 

Section 22 (a): To prescribe the information that shall be made available to 
the public under this act and the prices to be charged therefor. 


INVESTMENT CoMPANY Act oF 1940 
(15 U. S. C., secs. 80a—1—80a-52) 


Section 2 (a) (19): To exempt persons from the definition of investment 
adviser. 


Section 2 (a) (36): To designate other commercial types of securities which 
may be classified as short-term paper. 

Section 2 (a) (39): To set dates for asset valuation of investment companies; 
to permit any security of a registered diversified company to be carried at cost 
when the assets thereof are not subject to the limitations provided for in section 
5 (b) (1); and to permit valuation of securities at cost or other basis for con- 
venience and necessity in complying with other laws. 

Section 6 (c): To exempt persons, securities, or transactions from any pro- 
visions of the act. 

Section 6 (d): To exempt small intrastate closed-end companies from any 
provisions of the act. 

Section 6 (e): To condition exemptions so as to make certain provisions of 
the act applicable to nonregistered companies. 

Section 8 (a): To prescribe the form for notification of registration under 
the act. 

Section 8 (b): To fix the time for filing and to prescribe the form of and 
the information to be furnished in a registration statement. 

Section 8 (c): To permit the use of documents and information contained 
therein filed under other statutes in lieu of forms prescribed under the Invest- 
ment Company Act. 

Section 8 (d): To prescribe for a unit investment trust, whose assets consist 
of securities of another registered company, a registration statement which elim- 
inates duplication of information required of such other company. 

Section 10 (e): To prescribe periods in excess of 60 days during which the 
provisions concerning the eligibility of directors may be suspended. 

Section 10 (f): To exempt transactions from the prohibition that no regis- 
tered investment company shall knowingly purchase or otherwise acquire cer- 
tain securities during the existence of any underwriting or selling syndicate 
thereof. 

Section 12 (a): To provide for the purchase of securities on margin; partici- 
pation on a joint or a joint and several basis in any trading account in secur- 
ities ; and short sales of securities. 

Section 12 (b): To provide for the distribution by an open-end company of 
its securities other than through an underwriter. 

Section 17 (d): To provide for the limiting or preventing of participation by 
a registered company or any company controlled by such registered company 
on a basis different from or less advantageous than that of other participants, 
in connection with transactions involving affiliates of a principal underwriter 
for such registered investment company. 

Section 17 (e) (2): To permit commissions in excess of 1 percent for the 
purchase and sale of securities by an affiliate acting as a broker when the 
transaction is effected other than on a securities exchange or in connection with 
a secondary distribution. 

Section 17 (f) : To provide for employment of members of a national securities 
exchange as custodians for securities and investments of registered management 
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companies; to prescribe the safekeeping procedures for such custodians; and 
to provide for the maintainance of portfolio securities in the custody of a regis- 
tered management company. 

Section 17 (g): To prescribe bonding requirements for officers and employees 
who have access to securities or funds of a registered investment company. 

Section 18 (f): To permit periods in excess of 3 days in which a registered 
open-end company must reduce its bank borrowings when the asset coverage of its 
bank borrowings fall below 300 percent. 

Section 18 (i): To permit exceptions from the requirement that shares of 
stock issued by a registered management company must be voting stock. 

Section 18 (j) (1): To permit the issuance by a registered face-amount cer- 
tificate company of securities other than the type prescribed in the statute. 

Section 18 (j) (2): To permit the declaration, distribution, or payment of 
dividends for a company which has securities outstanding other than in situa- 
tions specified in section 18 (j) (1). 

Section 19: To prescribe the form of written disclosure where dividends are 
from sources other than income. 

Section 20 (a): To provide for the solicitation of proxies, consents, or authori- 
zations regarding securities of a registered investment company. 

Section 22 (c): To prescribe methods and procedures to be followed by under- 
writers and dealers in the sale and redemption of redeemable securities of any 
registered investment company. 

Section 22 (e): To prescribe the conditions under which trading shall be 
deemed to be restricted or an emergency to exist for purposes of suspending 
the right of redemption or to postpone the date of redemption of redeemable 
securities for more than 7 days. 

Section 22 (f): To provide for the restriction by a registered open-end com- 
pany of the transferability or negotiability of any security which it issues. 

Section 23 (b): To prescribe circumstances under which a closed-end company 
may sell its shares for less than the current net asset value of such stock. 

Section 283 (c) (1):-To designate the open markets in which a closed-end 
company may repurchase its securities. 

Section 23 (ec) (3): To prescribe the circumstances other than those specified 
in section 23 (c) (1) and (2) under which a closed-end company may repur- 
chase its securities. 

Section 24 (a) (1): To prescribe the material filed under the Investment Com- 
pany Act which a registered investment company may file in lieu of materials 
otherwise required when registering its securities under the Securities Act of 
1933. 

Section 24 (a) (2): To prescribe additional information to be filed by regis- 
tered investment companies for registration of their securities under the Securi- 
ties Act of 1933. 

Section 24 (c) : To prescribe the order, form, and presentation of information 
contained in any prospectus or summary thereof in respect to any periodic pay- 
ment plan certificate or face-amount certificate registered under the Securities 
Act of 1933. 

Section 24 (d): To prescribe the extent and terms and conditions under which 
a transaction involving a security issued by a face-amount certificate company, 
open-end company, or unit investment trust may be exempt under the third 
clause of section 4 (1) of the Securities Act of 1933. 

Section 24 (e) (3): To prescribe circumstances under which a prospectus, 
relating to securities issued by face-amount certificate company, open-end com- 
pany, or unit investment trust, which varies from section 10 (a) (3) of the 
Securities Act of 1933 in respect of the latest prospectus filed under that act, 
may be deemed to meet the requirements of Section 10 of the Securities Act. 

Section 26 (a) (2) (C): To preseribe reasonable fees for administrative serv- 
ices performed by a depositor or principal underwriter for a unit investment 
trust. 

Section 27 (a) (5): To prescribe reasonable management fees for a manage- 
ment company issuing periodic payment plans. 

Section 27 (a) (6): To prescribe reasonable fees for depositor or principal 
underwriter of a unit investment trust whose assets consist of securities of a 
management investment company, where such fees are payable by the manage- 
ment company. 

Section 27 (b): To grant exemptions to smaller investment companies issuing 
periodic payment plan certificates from provisions of section 27 (a) (1), (2) 


and (3) regulating sales load on periodic payment plan certificates. 
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Section 28 (a) (2) (g): To prescribe appropriate contingency reserves for 
death and disability benefits and for reinstatement of rights on any face-amount 
certificate providing for such benefits or rights. 

Section 28 (b): To designate investments which are “qualified investments” 
for registered face-amount certificate companies and to provide the method for 
valuing such investments. 

Section 28 (c): To provide for depositing and maintaining of the required 
reserves of a registered face-amount certificate company with a bank, and the 
terms and conditions of such arrangement. 

Section 28 (d): To provide deferments in addition to those described in 
section 28 (d) for the payment of face-amount certificates prior to maturity and 
to prescribe terms and conditions in respect to such deferment. 

Section 30 (b) (1): To provide for the filing of information and documents on 
a quarterly or semiannual basis and to keep reasonably current the information 
and documents contained in the registration statement of subject companies. 

Section 30 (c) : To permit filing with the Commission and securities exchanges 
copies of various reports required under the Investment Company Act in lieu 
of those required under the Securities Exchange Act of 1934. 

Section 30 (d): To prescribe the financial contents of the reports required to 
be transmitted, at least semiannually, to stockholders by registered investment 
companies. 

Section 30 (e): To require certification by independent public accountants 
of financial statements filed pursuant to sections 30 (a) and (d); to prescribe 
the information such statements are to contain with respect to the nature and 
the scope of the audit and findings and opinion of the accountants; and to 
prescribe the type of statement required with respect to verification of portfolio 
securities by actual examination or certificate of the custodian. 

Section 31 (a): To prescribe accounts, books, and other documents to be 
maintained by every registered investment company and by every investment 
adviser, depositor of a registered investment company, and by a principal under- 
writer of a registered company other than a closed-end company, and to prescribe 
the period of time the same shall be preserved. 

Section 31 (c) : To provide for uniformity in accounting principles and policies 
to be followed by registered investment companies. 

Section 32 (c): To require accountants and auditors to keep reports, work- 
sheets, and other documents and papers relating to registered investment com- 
panies and to make the same available for inspection by the Commission and to 
prescribe the period or periods for the retention of such materials. 

Section 34 (a): To provide for the destruction of records required to be main- 
tained under sections 31 (a) or 32 (c). 

Section 38 (a) : General rulemaking power—see question 2, infra. 

Section 38 (b): To permit incorporation by reference of any information or 
documents required to be filed with the Commission under certain other 
statutes. 

Section 40 (b): To permit an application verified under oath to be admissible 
in evidence in a proceeding before the Commission and to provide that the 
record in such a proceeding may consist, in whole or in part, of such application. 

Section 40 (c): To provide for admission of parties in hearings before the 
Commission. 

Section 45 (a): To provide for exemptions from public disclosure of informa- 
tion filed with the Commission. 

Section 45 (b) : To prescribe limitations and to fix fees respecting the furnish- 
ing of copies of documents and information contained in the Commission’s public 
files. 


Trust INDENTURE AcT oF 1939 


(15 U. 8. C., secs. T7aaa—bbb) 


Section 303 (3) (B): To designate information in communications not deemed 
to be a prospectus in addition to that specifically required by statute. 

Section 305 (a) (1): To designate information and documents in registration 
statements. 

Section 305 (c) : To designate contents of prospectus. 

Section 306 (b): To prescribe whether prospectus or security must be accom- 
panied by analysis statement. 

Sections 307 (a) and (b): To prescribe the form for application for qualifica- 
tion under the act and to require information and documents in addition to 
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that specifically required by the act. To provide for making information avail- 
able to the public and the charges to be made therefor. To provide for the 
medium of payment of the $100 due under this section. 
Section 308 (a): To authorize incorporation by reference of documents filed 

wider other acts administered by the Commission. 

Section 308 (b): To provide for consolidation of documents filed and proceed- 
ing initiated under other acts administered by the Commission. 

Section 314 (a): To provide for reports by the obligor to the trustee and to 
the Commission. 

Section 319 : General rulemaking power 





see question 2, infra. 
INVESTMENT ADVISERS AcT oF 1940 
(15 U. 8. C., sees. 80b1-—21) 


Section 202 (a) (11): To exempt people not within the meaning of the act. 

Section 203 (c): To prescribe the form and content of applications for regis- 
tration with certain limitations. 

Section 204 (a): To prescribe forms for annual and special reports by invest- 
ment advisers. 

Section 210 (a): To exempt from public disclosure information in applications 
for registration and in reports filed by investment advisers. 

Section 211: General rulemaking power—see question 2, infra. 


1 (6). The Commission alone is authorized by statute to exercise 
the foregoing rulemaking powers and this authority has not been del- 
egated by the Commission to any member of the staff. 

2. When rules are adopted, amended, or repealed the provisions of 
the sections granting general rulemaking power are usually cited as 
authority in addition to those granting specific rulemaking power. 
They are rarely used alone as authorization for the promulgation of 
rules. 

The general grants of authority for rulemaking under the various 
acts administered by the Commission are: 

Securities Act of 1933, section 19 (a) provides in part: 


The Commission shall have authority from time to time to make, amend, and 
rescind such rules and regulations as may be necessary to carry out the provi- 
sions of this title, including rules and regulations governing registration state- 
ments and prospectuses for various classes of securities and issuers, and defining 
accounting, technical, and trade terms used in this title. Among other things, 
the Commission shall have authority, for the purposes of this title, to prescribe 
the form or forms in which required information shall be set forth, the items 
or details to be shown in the balance sheet and earning statement, and the 
methods to be followed in the preparation of accounts, in the appraisal or valu- 
ation of assets and liabilities, in the determination of depreciation and deple- 
tion, in the differentiation of recurring and nonrecurring income, in the differen- 
tiation of investment and operating income, and in the preparation, where the 
Commission deems it necessary or desirable, of consolidated balance sheets or 
income accounts of any person directly or indirectly controlling or controlled by 
the issuer, or any person under direct or indirect common control with the 
issuer; but insofar as they relate to any common carrier subject to the provi- 
sions of section 20 of the Interstate Commerce Act, as amended, the rules and 
regulations of the Commission with respect to accounts shall not be inconsistent 
with the requirements imposed by the Interstate Commerce Commission under 
authority of such section 20. 


Securities Exchange Act of 1934, section 23 (a) provides in part: 


The Commission and the Board of Governors of the Federal Reserve System 
shall each have power to make such rules and regulations as may be necessary 
for the execution of the functions vested in them by this title, and may for such 
purpose classify issuers, securities, exchanges, and other persons or matters 
within their respective jurisdictions. 
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Public Utility Holding Company Act, section 20 (a), provides: 


The Commission shall have authority from time to time to make, issue, amend, 
and rescind such rules and regulations and such orders as it may deem necessary 
or appropriate to carry out the provisions of this title, including rules and regu- 
lations defining accounting, technical, and trade terms used in this title. Among 
other things, the Commission shall have authority, for the purposes of this title, 
to prescribe the form or forms in which information required in any statement, 
declaration, application, report, or other document filed with the Commission 
shall be set forth, the items or details to be shown in balance sheets, profit and 
loss statements, and surplus accounts, the manner in which the cost of all assets, 
whenever determinable, shall be shown in regard to such statements, declara- 
tions, applications, reports, and other documents filed with the Commission, or 
accounts required to be kept by the rules, regulations, or orders of the Commis- 
sion, and the methods to be followed in the keeping of accounts and cost-account- 
ing procedures and the preparation of reports, in the segregation and allocation 
of costs, in the determination of liabilities, in the determination of depreciation 
and depletion, in the differentiation of recurring and nonrecurring income, in the 
differentiation of investment and operating income, and in the keeping or prepara- 
tion, where the Commission deems it necessary or appropriate, of separate or 
consolidated balance sheets or profit and loss statements for any companies in 
the same holding-company system. 


Public Utility Holding Company Act, section 20 (d), provides: 


The Commission, by such rules and regulations or order as it deems necessary 
or appropriate in the public interest or for the protection of investors or con- 
sumers, may authorize the filing of any information or documents required to 
be filed with the Commission under this title, or under the Securities Act of 1933, 
as amended, or under the Securities Exchange Act of 1934, by incorporating by 
reference any information or documents theretofore or concurrently filed with 
the Commission under this title or either of such acts. 


Trust Indenture Act of 1939, section 319 (a), provides: 


The Commission shall have authority from time to time to make, issue, amend, 
and rescind such rules and regulations and such orders as it may deem necessary 
or appropriate in the public interest or for the protection of investors to carry 
out the provisions of this title, including rules and regulations defining account- 
ing, technical, and trade terms used in this title. Among other things, the Com- 
mission shall have authority (1) by rules and regulations, to prescribe for the 
purposes of section 310 (b) the method (to be fixed in indentures to be qualified 
under this title) of calculating percentages of voting securities and other securi- 
ties; (2) by rules and regulations, to prescribe the definitions of the terms “cash 
transaction” and “self-liquidating paper” which shall be included in indentures 
to be qualified under this title, which definitions shall include such of the creditor 
relationships referred to in paragraphs (4) and (6) of subsection (b) of section 
811 as to which the Commission determines that the application of subsection (a) 
of such section is not necessary in the public interest or for the protection of 
investors, having due regard for the purposes of such subsection; and (3) for 
the purposes of this title, to prescribe the form or forms in which information 
required in any statement, application, report, or other document filed with the 
Commission shall be set forth. For the purposes of its rules or regulations, the 
Commission may classify persons, securities, indentures, and other matters within 
its jurisdiction and prescribe different requirements for different classes of per- 
sons, securities, indentures, or matters. 


Investment Company Act of 1940, sections 38 (a) and (b), provide: 


(a) The Commission shall have authority from time to time to make, issue, 
amend, and rescind such rules and regulations and such orders as are necessary 
or appropriate to the exercise of the powers conferred upon the Commission else- 
where in this title, including rules and regulations defining accounting, technical, 
and trade terms used in this title, and prescribing the form or forms in which 
information required in registration statements, applications, and reports to the 
Commission shall be set forth. For the purposes of its rules or regulations, the 
Commission may classify persons, securities, and other matters within its juris- 


diction and prescribe different requirements for different classes of persons, secu- 
rities, or matters. 
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(b) The Commission, by such rules and regulations or order as it deems 
necessary or appropriate in the public interest or for the protection of investors, 
may authorize the filing of any information or documents required to be filed 
with the Commission under this title, title II of this Act, the Securities Act of 
1933, the Securities Exchange Act of 1934, the Public Utility Holding Company 
Act of 1935, or the Trust Indenture Act of 1939, by incorporating by reference 
any information or documents theretofore or concurrently filed with the Com- 
mission under this title or any of such Acts. 


The Investment Advisers Act of 1940, section 211 (a) provides: 


The Commission shall have authority from time to time to make, issue, 
amend, and rescind such rules and regulations and such orders as are necessary 
or appropriate to the exercise of the powers conferred upon the Commission 
elsewhere in this title. For the purposes of its rules or regulations the Com- 
mission may classify persons and matters within its jurisdiction and prescribe 
different requirements for different classes of persons or matters. 


Answer to question 3 


8. The procedure followed by the Commission in connection with 
the adoption, revision, and rescission of rules of general application 
is outlined generally in rule of practice XIX (b) foveal in the 
committee’s files) and necessarily varies in accordance with the nature 
of the rule, the extent of public interest therein, and the necessity 
for speed in its adoption. With respect to proposals of limited sig- 
nificance the Commission may only invite interested persons to sub- 
mit data, views, or comments. With respect to more significant pro- 
posals the Commission may on occasion hold hearings and afford op- 
portunity for oral arguments. The amount of time within which 
written views must be filed varies depending upon the importance 
and complexity of the proposed rules. In some instances more than 
one opportunity is given to submit views especially where drafts of 
proposed rules are amended as a result of previous submissions. With 
respect to the adoption, amendment, or repeal of substantially every 
rule affecting persons outside the Commission the proposals are cir- 
culated extensively and comments are invited and carefully consid- 
ered. 

In the adoption of substantive rules materially affecting an indus- 
try or a segment of the public, every feasible effort is made in ad- 
vance of adoption to receive the views of persons to be affected. In 
such cases, proposals for the adoption, revision, or rescission of rules 
are initiated either by the Commission or by members of the public, 
and to the extent practicable, the following practices are observed. 
A preliminary draft of the proposed rule is considered by the Com- 
mission and sent to interested persons (e. g., other interested regu- 
latory bodies, principal registrants or persons to be affected, stock 
exchanges, professional societies and leading authorities on the sub- 
ject concerned, and other persons requesting such draft) for criticism 
and suggestions. Following analysis of suggestions received, a re- 
vised draft is prepared and, where appropriate, a public hearing may 
be announced for final consideration of the proposal. Any interested 
persons may appear at the hearing to present oral argument or may 
submit. written comment for inclusion in the record in accordance 
with the Commission’s notice of the rulemaking procedure to be 
followed. The rule in the form in which it is adopted by the Com- 
mission is the subject of a public release and is published in the 
Federal Register. 
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An example of the procedure followed with respect to an important 
and complex rule is that in connection with the revision of regulation 
S-X. This regulation is the Commission’s general accounting rule. 
The revision was the first comprehensive amendment since its pro- 
mulgation in 1940. The amended regulation reflected the adoption by 
the Commission of a number of suggestions made by practicing ac- 
countants, professional accounting groups, financial officers of cor- 
porations, educators and others to whom drafts of the revision were 
sent. A preliminary staff draft of the proposed revision was sent to 
approximately 600 persons on September 21, 1949, and more than 
3,000 persons received copies of a second draft dated July 12, 1950, 
which was published in the Federal Register pursuant to the require- 
ments of the Administrative Procedure Act. Approximately 175 per- 
sons commented upon each draft. A delegation from the American 
Institute of Accountants composed of the president, three chairmen 
of committees, and the director of research, appeared before the Com- 
mission in connection with the second draft and presented the view of 
the institute on certain points. The Commission directed that the 
staff confer with the institute committee and prepare a revision along 
certain lines. A proposed revision was agreed upon in the conference 
and later approved by the Commission. 

Certain procedural rules, such as the Commission’s rules of prac- 
tice, and rules relating to Commission management, organization, and 
personnel are generally adopted by the Commission without affording 
public discussion thereof. (See Holding Company Act Release No. 
7371.) Similarly the Commission does not normally call for public 
comment when the provisions of a rule are liberalized and there is little 
likelihood that there will be adverse criticism of the new rule or where 
the Commission deems it improbable that its action will be objection- 
able to the parties concerned. (See Holding Company Act Releases 
Nos. 12825, 10261, and 7582.) In these cases the announcement of 
adoption states that the Commission’s action is subject “to reconsid- 
eration at the end of 30 days in the event any significant comments 
or criticisms have been received with respect to the rule * * *.” 

General statements of policy concerning the application of the pro- 
visions of the acts administered by the Commission to proposals which 
are the subject of applications and declarations presented to the Com- 
mission are usually en in the Commission’s decision disposing 
of a particular case. (See, e. g., /n ve Electric Power & Light Com- 
pany, et al., 33S. E. C. 348, ‘358-30 19 (1952).) Proposals to adopt 
such policies, as well as proposals to adopt interpretative rules, are 
sometimes noticed separately and, following receipt and consideration 
of comments, are either adopted or rejected. (See our answer to ques- 
tion 5, infra.) In either case they are published as releases and dis- 
tributed to the public and interested parties. 

Publication is made of all procedural and substantive rules of in- 
terest to the public, which includes all rules other than those relating 
to agency management, organization, and personnel not of general 
interest. Statements of the general course and method by which 
functions are channeled and determined are prepared by members of 
the staff familar with the procedures and after review and approval 
by the Commission are published in the Federal Register. Practice 
manuals are designed for intra-Commission use and are not pub- 


lished. 
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In addition to publication in the Federal Register and general dis- 
tribution through the medium of the press, all rule proposals of the 
Commission and all new or amended rules adopted by the Commis- 
sion are distributed to mailing lists, as follows: 


Mailing lists 


Rule proposals under all SEC laws (contains names of all persons who 
have requested copies of SEC rule proposals) ~----------_------------ 2, 525 
Securities Act rules and Trust Indenture Act rules (contains names of all 
persons who have requested copies of new or amended rules adopted 


by. the Commission under this: act) <1. .cceic hives <n heeneeahas~ew 3, 125 
Copies also mailed to “registrants” which filed sec. 15 (d) periodic 
BOOT en ne ack ere pened eneainaa ete eid 850 


Securities Exchange Act rules (contains names of all persons who have 
requested copies of new or amended rules adopted by the Commission 


eaeeeer . CRaise. ROT) ainsi he i tn $l ok i eee 3, 400 
Copies also mailed to registered broker-dealers_____________-__-___~- 4, 600 
Copies also matied to listed companies... -. Soh eee 2, 200 


Holding Company Act rules (contains names of all persons who have re- 
quested copies of new or amended rules adopted by the Commission 


under this: act} oo bse ies hie ee eee eR ee ee 1, 575 
Copies also mailed to holding and service companies_______-_____-___ 60 
Copies also mailed to members of the National Association of Railroad 

and Utility Comiminsions. os i Sc der hte 60 


Investment Company Act rules (contains names of all persons who have 
requested copies of new or amended rules adopted by the Commission 
tiitler Chis RCC) . nti eng atin eke neaat eae eae a aa 1, 500 

Copies also mailed to registered investment companies__.___-____-__ 300 

Investment Advisers Act rules (contains names of all persons who have 
requested copies of new or amended rules adopted by the Commission 
Weder thie: ACC) 6nd eee denn bee eae ee ee 1, 400 

Copies also mailed to inv estment RV GE iirc a tne ree ecebbandin 1, 150 
The Commission makes no rules relating to categories VII, VIII, 
IX, or X. 


Answer to question 4 


4. The acts administered by the Commission do not require rules (as 
that term is used in those acts—see introductory note) to be made upon 
a record after notice and opportunity for hearing. Where, however, 
the Commission acts upon applications or declarations by order which 
may come within the meaning of rulemaking as defined in section 2 
(c) of the Administrative P rocedure Act, it does so only after notice 
and opportunity for hearing as required by the various acts. As 
pointed out in the introductory note, this type of order will be dis- 
cussed hereinafter under the questions dealing with “adjudication.” 


Answer to question 5 


. Our answer to question 3 fully covers (a), (b) and (c). As was 
wi ted out in our introductory note, (d), (e), ah (f) are not ap- 
plicable to the rulemaking procedures here under ‘Races The 
acts administered by the Commission contain no provisions requiring 
public partic ipation in the exercise of the Commission’s rulemaking 
power. This power, of course, is subject to the requirements of sec tion 
4 of the Administrative Procedure Act. As indicated in our answer 
to question 3, supra, the Commission affords procedures in the exer- 
cise of its rulemaking power far in excess of those required by the Ad- 
ministrative Procedure Act. 








1918 SURVEY OF ORGANIZATION, PROCEDURE, AND PRACTICE 


There are no direct appeals from the adoption of rules of general 
application by the Commission. The validity of such rules may be 
challenged in the courts in connection with their enforcement. 


Answer to question 6 


6. As indicated in our answer to question 5, supra, the only statu- 
tory requirements for notice or hearing on rules of general applica- 
tion adopted by the Commission is that contained in section 4 (a) 
of the Administrative Procedure Act. This provision is not applic- 
able “to interpretative rules, general statements of policy, rules of 
agency organization, procedure, or practice.” As indicated in our 
answer to question 3, supra, however, the Commission often does af- 
ford public procedures with respect to interpretative rules and gen- 
eral statements of policy. Recent examples relate to the statement 
of policy as to selling literature by investment companies (see Invest- 
ment Company Act release No. 2392), the statement of policy as to 
accelerating the effective date of registration statements (see Secur- 
ities Act release No. 3672), the interpretative rule, rule 133, dealing 
with the definition of sale under section 2 (3) of the Securities Act of 
1933 (Securities Act Release No. 3698) and the interpretative rule, 
rule 154, defining brokers’ transactions under section 4 (2) of the Se- 
curities Act of 1935 (Securities Act Release No. 3525). See also 
Holding Company Act release No. 12507. The notice and hearing re- 
quirements of the Administrative Procedure Act are not applicable 
“in any situation in which the agency for good cause finds (and in- 
corporates the finding and a brief statement of the reasons therefor 
in the rules issued) that notice and public procedure thereunder are 
impracticable, unnecessary, or contrary to the public interests.” The 

Jommission has rarely relied upon this last provision. It has done so 
in recent years only where it believed that the rule would not be ob- 
jected to since it tended to relieve restrictions and it tends to resolve 
doubts against the use of such provisions. 


Answer to question 7 


7. Rules (excluding orders which come within the definition of 
rules under section 2 (c) of the Administrative Procedure Act—see 
introductory note) are generally not modified or suspended as such 
in particular cases, but ‘exemption may sometimes be granted there- 
from by order. Many of the Commission’s rules contain their own 
exemption provision. See e. g., rule U-20 under the Public Utility 
Holding Company Act, which provides that the Commission may 
authorize the modification of particular requirements with respect 
to the filing of information or regarding reports or accounts. See 
also rules 252 (f) and 261 under the Securities Act, rules U-50 (a) 
(5) and U-20 (a) (3) under the Public Utility Holding Company 
Act and rules X-10B-6, X-10B-7, X-10B-8, and X-12B-95 under the 
Securities Exchange Act of 1934. Rule U-100 under the Public 
Utility Holding Company Act also provides for orders exempting 
transactions from the requirements of any rule under that act. Sec- 
tion 6 (c) of the Investment Company Act of 1940 contains a similar 
power regarding rules under that act. 
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In appropriate cases, depending upon the nature of the issues in- 
volved, the Commission will order a eta prior to the entry of an 
order granting an exemption from the operation of a rule, although 
in certain situations it may act merely at the request of or after notice 
to the interested parties. For example, strict compliance with re- 
quirements of rules as to filing of reports has on many occasions been 
waived by the Commission at the request of the interested party with- 
out requiring a hearing. Rule U-6 under the Public Utility Holding 
Company Act prov ides that, whenever it shall appear to the Commis- 
sion that it is detrimental to public interests for the exemption of a 
holding company under rules U-2, U-3,U-+, U-5 or U-10 to continue 
in effect, the Commission may terminate the exemption upon 30 days’ 
notice mailed to the party. 

Rules may be amended or repealed for a variety of reasons. Re- 
quests for amendment or repeal may be made by interested persons 
or the Commission may as a result of its own studies find it appropri- 
ate to amend or repeal a rule. Requests for repeal or amendment of 
rules may be made formally to the Commission by petition. (See 
rule of practice XIX.) Such requests may also be made infor mally. 
In either case the staff evaluates the request and advises the Commis- 
sion. A notice of filing of a petition is issued reciting the name of the 
petitioner, the reasons ‘for the request and inviting : all interested per- 
sons to submit in writing data, views and comments regarding the 
request to the Commission on or before a specified date. See, e. g., 
In the Matter of Reddy Kilowatt, Inc., Holding Company Act Re- 
lease No. 12238. In some cases public hearings may be held to con- 
sider such requests and finally the Commission may issue a notice, 
distributed to the public, advising of its action adopting or abandon- 
ing the proposal. See, e. g., Holding Company Act Release No. 12282 
advising that the Commission had abandoned proposals to amend a 
rule. 

Similarly where proposals to amend or repeal rules originate within 
the Commission, the proposal is noticed and comments ‘and views in 
writing are requested. 

As deser ibed above, upon receipt and consideration of the comments, 
the Commission adopts the proposal with or without revision or, in 

cases where public hearings or oral argument are ordered, the pro- 
posal is either adopted or rejected after consideration of the entire 
record. In all cases of adoption, notice of the adoption is issued in 
release form and given wide publicity through mailing lists and the 
press and publication i in the Federal Register. The release includes 
an expl: ination of the rule. 

Rulemaking procedures, as indicated above, have been adapted 
through the years to the particular type of rule involved. There are 
no specifically authorized procedures involved in the modification of 
rulemaking procedures as such. Since these procedures are pro- 
cedural rules within the meaning of section 4 (a) of the Administra- 
tive Procedure Act, no notice or ‘other public procedure is required. 


Answer to question 8 


8. As stated above, the procedure for filing petitions for the pro- 
mulgation, amendment or repeal of rules is set forth in rule XTX of 
the Commission’s Rules of Practice. 
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Informal petitions have occasionally been received and have either 
been satisfied in subsequent rule revisions or denied. 


Answer to question 9 


The Commission makes no rules concerning (a) or (c). Matters 
saab to agency management or personnel constitute a very small 
percentage of the Commission’s rules. Since these matters relate 
solely to internal policy and procedure of the Commission, public 
participation is not regarded as desirable. The Commission for the 
same reason uses no external advisory groups in formulating these 
rules. 

Answer to question 10 


10. In every release adopting, amending, or repealing a rule, the 
Commission states whether public comments have been received, ‘and, 
if received, that they have been considered. The Commission does not 
normally list or categorize the submissions in any way. 

The rules of practice do not designate types of submissions which 
the Commission considers relevant. 


Answer to question 11 


11 (a). In the past 2 years, only 4 rules have been promulgated 
and made effective less than 30 days after publication for good cause 
stated by the Commission. Three of these were in the ns ture of rules 
relieving restriction. As to one of these, the Commission stated that 
the rule was made effective ear ly due to its limited applicability. (See 
Securities Act release No. 3528.) As to a second rule, the Commission 
stated that it permitted a particular registered national securities ex- 
change’s rules to be brought in to conformity with the rules of other 
exchanges. (See Securities E xchange Act release No. 5191.) In both 
cases there had been adequate notice to the parties concerned. A 
third rule received wide publicity during the time it was under con- 
sideration and for that reason the Commission found that the period 
after adoption and before the effective date might be shortened. (See 
Securities Exchange Act release No. 5276.) The fourth rule was an 
adoption of a new form. The Commission believed that the usual 
30-day requirement of the Administrative Procedure Act would cause 
unnecessary delay to those desiring to use the new form. Persons 
concerned would otherwise be required to use a more comprehensive 
form. The use of the new form is at the option of the regulated 
party. [See Securities Act release No. 3593, marked “ Appendix E,” 
in committee’s files.] 

11 (6). The acts administered by the Commission grant numerous 
powers to relieve restriction or to create exemptions. The Commis- 
sion made use of these powers in many instances during 1955 and 1956. 
The circumstances are set forth individually in the releases concerning 
the rules. (See Holding Company Act releases Nos. 12825 and 13221. 
See also Investment Company Act releases Nos. 2135 and 2231; Securi- 
ties Exchange Act release Nos. 5208, 5312, and 5370; also Securities 
Act releases Nos. 3536 and 3592. These are contained in appendix F 
in the committee’s files. ) 
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The Commission has also made rules effective immediately but with 
the choice to the person affected to operate under the prior rule for a 
period of at least 30 days. (See Securities Act releases Nos. 3584, 
3553, and 3663: also Securities Exchange Act releases Nos. 5130, 5221, 
and 5243; marked “Appendix G” in the committee’s files. 


Answer to question 12 


The acts administered by the Commission do not specifically 
state that any of its rulemaking powers are emergency powers. The 
acts administered, however, list publication as the only requirement 
for effectiveness and the Administrative Procedure Act permits imme- 
diate effectiveness where delay would be contrary to the public inter- 
est. The Commission has not issued any emergency rules in the past 
2 years. From time to time the Commission “has issued emergency 
orders which under the definition of the Administrative Procedure 
Act may be rulemaking. However, for the purposes of this question- 
naire, they are being treated as adjudication, see introductory note. 


Answer to question 13 


The Commission issues no statements which it specifically desig- 
nates as “rulings.” It is assumed that this question does not relate 
either to formal rules or to determinations in formal proceedings of 
an adjudicatory nature. Presumably this question is directed toward 
rulings similar to those issued by the Internal Revenue Service. In- 
terpretations published by the C ommission include statements of 
policy vy. accounting releases, and occasionally, statements of the Com- 
mission’s General Counsel or other officials. The only such documents 
issued in the past 2 years have been statements of policy. (See Invest- 
ment Company Act release No. 2086 and Holding Company Act re- 
leases Nos. 13105 and 13106.) 


Answer to question 14 


At the present time the Commission is engaged upon the promul- 

Pe of an extensive legislative program designed to clarify and 
stre ngthen the acts administered by the Commission. It is contem- 
pl: ated that the propose «d program will be accompanied by a statement 
on the part of the Commission which, among other things, will de- 
scribe instances where the meaning and intent of the Congress is not 
clear or easily susceptible of implementation and will describe other 
problems of meaning that we have encountered. 

With respect to (¢) in the past, congressional standards relating to 
rulemaking powers of the Commission have been altered in the several 
instances noted below. 

One of the most important of these changes involved Section 15 of 
the Securities Exchange Act of 1934. The Commission’s authority in 
the regulation of the over-the-counter market is set forth in section 15, 
complemented by certain other sections such as 8and17. As originally 
enacted, section 15 authorized the Commission in the most general 
terms to “prescribe such rules and regulations as it deemed necessary 
and appropriate in the public interest and to insure investors protec- 
tion comparable to that provided * * * in the case of national securi- 
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ties exchanges.” Specifically, the section authorized the Commission 
by rule to “provide for the regulation of all transactions by brokers 
and dealers on any such market, for the registration with the Commis- 
sion of dealers and/or brokers making or creating such a market, and 
for the registration of securities for which they make or create a 
market.” 

With little basic information to use as a guide, the Commission set 
out to obtain the requisite data from which a program could be de- 
veloped. Surveys were initiated on numerous subjects bearing on 
problems of the over-the-counter markets. Because the act expressly 
authorized rules requiring registration of over-the-counter brokers 
and dealers and registration of “securities for which they make or 
create a market,” the feasibility of such rules became the first subject 
of intensive study. Commencing in November 1934, frequent confer- 
ences were held with representatives of the industry on the general 
problem and many interrelated questions. 

From these beginnings the program for regulation of over-the- 
counter markets has developed gradually. The first step was a rule to 
require registration of over-the-counter brokers and dealers. The 
rule prescribed the sanction of denial and revocation for certain types 
of improper conduct. More than 5,000 brokers and dealers became 
registered under the rule on January 1, 1936. 

In the study of its very broad powers vested under section 15 as 
originally enacted, the Commission was persuaded that no further 
steps toward a program of regulation should be undertaken without 
requesting more specific legislative direction. Accordingly, early in 
1936 the Commission recommended that section 15 be amended, first to 
provide for registration of brokers and dealers by statute, and second 
to define more precisely the Commission’s powers to regulate the over- 
the-counter market. The result was that section 15 was repealed and 
what are now sections 15 (a), 15 (b), and 15 (c) (1) were enacted. 

Section 15 (a), with some exceptions, requires brokers and dealers 
to register if they use the mails and instruments of interstate com- 
merce to effect transactions “otherwise than on a national securities 
exchange.” Section 15 (b) provides that an application for registra- 
tion “shall contain such information in such detail as to such broker 
or dealer and any person directly or indirectly controlling or controlled 
by, or under direct or indirect common control with, such broker or 
dealer, as the Commission may by rules and regulations require as 
necessary or appropriate in the public interest or for the protection of 
investors ;” it sets out the specific bases on which the Commission shall 
deny or revoke registration; and it also provides that registration 
becomes effective on the 30th d: iy after the filing of the application, 
unless the Commission accelerates the effective date or orders pro- 
ceedings on the question of denial. Section 15 (c) (1) prohibits 

manipulative, deceptive, and other fraudulent devices and contrivances 
in over-the-counter transactions, and directs the Commission by rule to 
define such devices and contrivances. 

During the course of its studies of the over-the-counter market, the 
Commission obtained considerable information concerning abuses 
which, although not deceptive, manipulative, or fraudulent in a legal 
sense, were contrary to the broader ethical concept of good business 
conduct. Exchanges, through their broad powers to discipline mem- 
bers by censure, fine, , Suspension, and expulsion, had long exercised con- 
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trol with respect to conduct inconsistent with just and equitable princi- 
ples of trade. At the suggestion of representatives of the over-the- 
counter industry ways and means were studied to provide a some- 
what comparable system of self-regulation for over-the-counter 
brokers and dealers, subject to certain supervisory powers vested in 
the Commission to insure effective policing. Asa result, there emerged 
the Maloney Act, approved January 25, 1938, sponsored jointly by the 
Commission and the Investment Bankers Conference, Inc. 

The Maloney Act added two new subsections to section 15 (c) ; one 
giving the Commission power (except as to exempted securities and 
commercial paper, bankers’ acceptances or commercial bills), to define, 
and to prescribe means reasonably designed to prevent fraudulent 
acts and practices in connection with over-the-counter transactions; the 
other authorizing the Commission to prescribe rules with respect to 
the financial responsibility of over-the-counter brokers and dealers. 
The Maloney Act also gave legislative sanction to national securities 
associations organized to regulate and police the conduct of their 
members, subject to specified standards and to Commission supervision. 

There has been a change respecting the Commission’s rulemaking 
powers in section 12 (f) of the Securities Exchange Act of 1934, 
which provides that, subject to certain conditions, the Commission 
may grant an application of a national securities exchange for “un- 
listed trading privileges” in a security, so that such security may be 
traded on such exchange without listing and registration based on 
an application of the issuer pursuant to sections 12 (b) and (c) of 
the act. As originally enacted, section 12 (f) reads as follows: 

(f) The Commission is directed to make a study of trading in unlisted secu- 
rities upon exchanges and to report the results of its study and its recommenda- 
tions to Congress on or before January 3, 1936. Notwithstanding the foregoing 
provisions of this section, the Commission may, by such rules and regulations 
as it deems necessary or appropriate for the protection of investors, prescribe 
terms and conditions under which, upon the application of any national secu- 
rities exchange, such exchange (1) may continue until June 1, 1936, unlisted 
trading privileges to which a security had been admitted on such exchange 
prior to March 1, 1934, and for such purpose exempt such security and the 
issuer thereof from the provisions of this section and sections 13 and 16, or 
(2) may extend until July 1, 1935, unlisted trading privileges to any security 
registered on any other national securities exchange which security was listed 
on such other exchange on March 1, 1934. A security for which unlisted trading 
privileges are so continued shall be considered a “security registered on a 
national securities exchange” within the meaning of this title. The rules and 
regulations of the Commission relating to such unlisted trading privileges for 
securities shall require that quotations of transactions upon any national secu- 
rities exchange shall clearly indicate the difference between fully listed secu- 
rities and securities admitted to unlisted trading privileges only. 

On January 3, 1936, the Commission presented to the Congress its 
report on trading in unlisted securities upon exchanges. On May 27, 
1936, the Congress amended section 12 (f) to provide for three cate- 
gories of unlisted trading privileges. Clause (1) provides for con- 
tinuance of unlisted trading privileges to which a security had been 
admitted on an exchange prior to March 1, 1934, whether or not such 
security is listed on some other exchange. Clause (2) provides for 
the extension of unlisted trading privileges to securities already listed 
on some other national securities exchange. Clause (8) provides for 
extension of unlisted trading privileges to unlisted securities in cases 
where information and requirements are substantially equivalent to 
those with respect to issues listed on national securities exchanges. 
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The present provisions of section 12 (f) give the Commission the 
power “by rules and regulations” to “suspend unlisted trading privi- 
leges in whole or in part for any or all classes of securities for a 
period not exceeding 12 months, if it deems such suspension neces- 
sary or appropriate. in the public interest or for the protection of 
investors or to prevent evasion of the purposes of this title.” Sec- 
tion 12 (f) as now in effect also gives the Commission the power “by 
such rules and regulations as it deems necessary or appropriate in 
the public inter est or for the protection of investors, either uncondi- 
tionally or upon specified terms and conditions, or for stated periods, 
[to] exempt such securities from the operation of any provision of 
section 13, 14, or 16 of this title.” 

Another amendment respecting the Commission’s rulemaking pow- 
er under the Securities Exchange Act of 1934 involved section 12 

(d), which provides, among other things, for the registration of un- 
ad securities. As originally enacted, the applic ‘able provision 
read as follows: 

An unissued security may be registered only in accordance with such rules 
and regulations as the Commission may prescribe as necessary or appropriate 
in the public interest or for the protection of investors. Such rules and regula- 
tions shall limit the registration of an unissued security to cases where such 
security is a right or the subject of a right to subscribe or otherwise acquire 
such security granted to holders of a previously registered security and where 
the primary purpose of such registration is to distribute such unissued security 
to such holders. 

Public Law 577, 83d Congress, approved on August 10, 1954, re- 
pealed the last sentence of section 12 (d) because it was felt that the 
restrictions contained therein placed unnecessary limitations on the 
authority of the Commission to adopt rules for the effective regulation 
of “when issued” trading. 

As part of the same amendatory program in 1954, the following 
changes were also enacted involving certain of the Commission’s 
rulemaking functions under the Securities Act of 1933, the Trust 
Indenture Act of 1939, and the Investment Company Act of 1940. 

To achieve fuller realization of the objective of the Securities Act 
of 1933 of having wide dissemination of information during the pe- 
riod between the filing of the registration statement and the date of 
its effectiveness, sections 2 (10) (b) and 10 (b) of that act were 
amended to provide for rulemaking by the Commission in the use of 
expanded “tombstone” advertisements and summary prospectuses. 

Section 10 (e) of the Securities Act of 1933 was amended to per- 
mit the Commission by rules or regulations to vary the size of print 
In prospectuses. 

An amendment to section 303 (3) (B) of the Trust Indenture Act 
of 1939 was made, which is similar to the amendment of section 2 
(10) (b) of the Securities Act of 1933 with respect to expanded 
“tombstone” advertisements, bringing the two acts into conformity. 

The Commission has adopted a simplified registration statement 
and prospectus for certain types of debt securities under the Secu- 
rities Act of 1933 (form S-9). Accordingly, section 305 (c) of the 
Trust Indenture Act was amended to authorize the Commission to 
prescribe by rule and regulation the extent to which summaries of 
indenture provisions must be contained in prospectuses. Sections 
306 (b) (1) and (2) of the Trust Indenture Act of 1939 were 
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amended to conform to the change made in section 305 (c) in those 
cases where the debt securities are > subject to the Trust Indenture Act 
but are exempt from registration under the Securities Act. 

Section 24 (d) of the Investment C ompany Act of 1940 was 
amended to provide that the dealers exemption contained in the third 
clause of section 4 (1) of the Securities Act of 1933 is applicable 
to transactions in the securities of investment companies that are 
offered to the public on a continuous basis. To provide for unforeseen 
problems, the Commission is authorized to adopt appropriate rules 
with due regard to the public interest and the protection of investors. 

Section 24 of the Investment Company Act was amended to provide 
a new subsection (e) which will afford to those investment companies 
engaged in the continuous offering of securities the alternatives of 

registering additional securities under the Securities Act of 1933 either 
by filing a new registration statement or by virtue of the amendment, 
by filing an appropriate amendment to the latest effec tive registration 
statement. Paragraph (3) of section 24 (e) will require ‘that cur- 

rent information be made a part of the registration statement. Rule- 
making power is therefore included to provide administrative flexi- 
bility in this regard. 

With respect to (d), in general, the Commission is given broad 
discretion in its power to adopt rules. The general grants of author- 
ity quoted in answer to question 2, for example, give the Commission 
power under the Securities Act of 1933 “to make, amend, and rescind 
such rules and regulations as may be necessary to carry out the pro- 
visions of * * *” that act. The other acts administered have some- 
what similar provisions. Similarly, the more specific authority 
granted to the Commission to adopt rules on particular subjects 1s 
generally set forth within broad standards. See, e. g., section 9 (a) 
(6) of the Securities Exch: ange Act, which provides for rules that in 
Commission may prescribe as “necessary or appropriate in the public 
interest or for the protection of investors.” Substantially similar 
language is contained in most of the specific rulemaking powers 
or: anted the Commission. None of the acts administered by ‘the Com- 
mission, however, states specifically that the rulemaking power is 
committed solely to the Commission’s discretion. 


SECURITIES AND ExCHANGE CoMMISSION, 
Washington, D. C., March 11, 1957. 
Hon. Wrii1am L. Dawson, 
Chairman, Committee on Government Operations, 
House Office Building, Washington, Da. 

Drar Mr. Dawson: We are enclosing 12 copies of the reply to the 
second part of the questionnaire on administrative organization, pro- 
cedure, and practice concerning our adjudicatory procedures. 

We have attempted to furnish all information desired by the com- 
mittee. If there is any further information you may require, we will 
be happy to furnish it at your request. 

At present we are working on the final part of the response to your 
questionns ure, 

Sincerely yours, 
J. Srnciam Armstrone, Chairman. 
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Part II or Response or SEC To QUESTIONNAIRE 
INTRODUCTORY NOTE 


The introductory note to Part I: Rulemaking, of the response is 
equally applicable to Part IL: Adjudication. For reasons there 
pointed out, in this part we treat as adjudicatory all proceedings 
which involve the determination of specific matters presented to the 
Commission relating to individual companies or applicants even 
though various of these proceedings may fall within the definition of 
“rulemaking” as contained in section 2 (c) of the Administrative 
Procedure Act. 


Answer to question 1 


In answering this question, we have attempted to set forth all 
adjudicatory action (see introductory note, supra) taken by the Com- 
mission for which there is specific statutory authority, even though 
there may be certain instances where the statute does not specifically 
direct the Commission to act by “order.” It is assumed that the 
question relates only to adjudication specifically required by statute 
and we have not attempted to include adjudicatory action pursuant 
to rules promulgated by the Commission, i. e., granting exemptions 
from a rule, imposing conditions to its applicability in “specific situ- 
ations, and so forth. 

SEcurRITIES Act or 1933 


(15 U.S. C., sees. 77a—77aa ) 


Section 7: To dispense with filing of written consents of experts in hardship 
cases. 

Section 8 (a): To accelerate effective date of registration statements. 

Section 8 (b): To refuse permission for a registration statement to become 
effective. 

Section 8 (c): To accelerate effective date of preeffective amendments to reg- 
istration statements. 

Section 8 (d): To suspend the effectiveness of a registration statement. 

Section 10 (b): To prevent or suspend use of summary prospectuses. 


Appendiz, schedule A 


Item 30.—To permit nondisclosure of any portion of a contract when such 
disclosure would impair its value and would not be necessary for protection of 
investors. 

SECURITIES EXCHANGE AcT OF 1934 


(15 U. S. C., secs. 78a—78jj) 


Section 5: To exempt an exchange from registration where, because of the 
limited volume of transactions on such exchange, registration is not practicable. 

Section 6 (e): To grant or to deny registration of an exchange as a national 
securities exchange. 

Section 6 (f): To permit an exchange to withdraw its registration. 

Section 11 (c): To exempt an exchange and its members from the provisions 
of section 11 (a) and (b) and the rules adopted thereunder when the limited 
volume of transactions on the exchange make application of such provisions 
impracticable and unnecessary. 

Section 12 (d): (1) To accelerate the effectiveness of the registration of a 
security on an exchange; and (2) to impose terms on the withdrawal of regis- 
tration of a security. 

Section 12 (f): (1) To continue or extend unlisted trading privileges to a 
security ; and (2) to terminate unlisted trading privileges. 
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Section 15 (b): To accelerate effective date of application for registration as 
a broker-dealer—to defer the effective date of the registration of a broker-dealer 
until the 30th day after the filing of an amendment to the application for regis- 
tration, where the amendment is filed before registration becomes effective. 

To revoke or to deny registration as a broker-dealer upon finding that denial 
or revocation is in the public interest and that certain statutory disqualifications 
exist. 

To postpone the effective date of broker-dealer registration not more than 15 
days, pending final determination whether registration shall be denied. 

To postpone the effective date of broker-dealer registration until final deter- 
mination on the question of denial of registration. 

To suspend broker-dealer registration if such suspension shall appear to the 
Commission to be necessary or appropriate in the public interest or for the pro- 
tection of investors, pending final determination whether any broker-dealer regis- 
tration shall be revoked. 

To impose such terms and conditions as the Commission may deem necessary 
in the public interest or for the protection of investors vpon withdrawal of 
broker-dealer registration. 

To cancel registration as a broker-dealer or of an application for registration as 
a broker-dealer if such broker-dealer is no longer in existence or has ceased to 
do business as a broker-dealer. 

Section 15A (b) (4): To approve or direct the admission to or the continuance 
in membership of a member of a national securities association in certain cases 
where such member or any controlling or controlled person of such member is 
subject to certain disqualifications. 

Section 15A (h) (1): To affirm or dismiss an order entered by a registered 
securities association in a disciplinary action by such association against a 
member thereof. 

Section 15A (h) (2): To cancel, reduce, or require the remission of a penalty 
imposed upon a member by a national securities association. 

Section 15A (h) (3): To review the denied of membership in a registered 
securities association. 

Section 15A (k) (1): To abrogate any rule of a registered securities associa- 
tion, if it appears to the Commission such abrogation is necessary or appropriate 
to assure fair dealing by members and otherwise to protect investors. 

Section 15A (k) (2): To alter or supplement the rules of a registered securi- 
ties association as to certain specified matters. 

Section 15A (1) (1): To suspend or revoke the registration of a registered 
securities association for violation of the act or rules thereunder, the failure to 
enforce compliance with its own rules, or other activity tending to defeat purposes 
of section 15A. 

Section 15A (1) (2): To suspend or expel a member from a registered securi- 
ties association upon finding that such member is subject to certain statutory 
disqualifications. 

Section 15A (1) (3): To remove from office any disqualified officer or director 
of a registered securities association. 

Section 19 (a) (1): To suspend or withdraw the registration of a national 
securities exchange for violation of the act or the rules and regulations there- 
under, or for failure to enforce compliance therewith by a member or an issuer 
of a security registered thereon. 

Section 19 (a) (2): To deny, suspend the effective date of, suspend, or with- 
draw the registration of a security if the issuer has failed to comply with the 
act or the rules and regulations thereunder. 

Section 19 (a) (8): To suspend or expel any officer or member of a national 
securities exchange who has violated any provision of the act or the rules and 
regulations thereunder, or who has effected any transaction for any person he 
has reason to believe is violating the act or the rules and regulations thereunder. 

Section 19 (a) (4): To suspend trading summarily for a period not exceeding 
10 days in any security registered on a national securities exchange, or with the 
approval of the President, to suspend summarily all trading for a period not 
exceeding 90 days on any national securities exchange. 

Section 19 (b): To alter or supplement the rules of a national securities ex- 
change in respect of certain matters enumerated in this section. 
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Puslic Utriiry HoLpiIne COMPANY AcT OF 1935 
(15 U. S. C., secs. 79-7926) 


Section 2 (a) (38): To declare that certain classes of companies shall not be 
deemed electric utility companies and to revoke any such declarations. 

Section 2 (a) (4): To declare that certain classses of companies shall not be 
deemed gas utility companies and to revoke any such declarations. 

Section 2 (a) (7) (B), first sentence: To declare a person to be a holding com- 
pany irrespective of stock ownership. 

Section 2 (a) (7) (B), second sentence: To declare that a company holding 
stock in another company is not a holding company and to revoke or modify any 
such declarations. 

Section 2 (a) (8) (B), first sentence: To declare a person to be a subsidiary 
company irrespective of stock ownership. 

Section 2 (a) (8) (B), second sentence: To declare that a company whose 
stock is held by a specified company is not a subsidiary company of such specified 
company and to revoke or modify any such declarations. 

Section 2 (a) (11) (D): To declare that any person or class of persons are 
affiliates of a specified company. 

Section 2 (b): To revoke an order declaring a person to be a holding company, 
subsidiary company or affiliate upon a finding that the circumstances which 
gave rise to the issuance of such order no longer exist. 

Section 3 (a): To exempt certain holding companies and subsidiaries thereof 
from provisions of the act. 

Section 3 (b): To exempt certain subsidiary companies from provisions of the 
act. 

Section 3 (c): To revoke orders exempting holding companies and subsidiaries 
when the circumstances which gave rise to the issuance of such orders no longer 
exist. 

Section 5 (b): To prescribe the form of initial registration statements for 
holding companies and the time for filing such statements. 

Section 5 (b) (1): To prescribe certain corporate or partnership documents 
to be included in initial registration statements. 

Section 5 (b) (2): To prescribe the form and copies of documents to be in- 
cluded in initial registration statements of holding companies containing in- 
formation relating to specific aspects of the business of registrants and associate 
companies. 

Section 5 (b) (3): To prescribe additional information or documents to be 
included in initial registration statements concerning the relations between 
registrant and associate companies. 

Section 5 (ce): To permit preliminary registrations and to set the time after 
which a complete initial statement must be filed. 

Section 5 (d): To declare that a registered holding company has ceased to be 
a holding.company and to deny requests for such declarations. 

Section 6 (b), first sentence: To permit a registered holding company or sub- 
sidiary to issue, renew, or guarantee certain short-term notes and drafts in ex- 
cess of 5 percent of the principal amount and par value of the company’s other 
outstanding securities. 

Section 6 (b), third sentence: To exempt securities of certain subsidiaries from 
the provisions of sections 6 (a) and 7 of the act and to require information con- 
cerning transactions in these exempted securities. 

Section 7 (a) (1): To prescribe certain information and documents contained 
in registration statements under the Securities Act of 1933 to be included in 
declarations regarding transactions in securities of registered holding companies 
and subsidiaries. 

Section 7 (a) (2): To prescribe certain additional information and documents 
to be contained in declarations regarding transactions in the securities of regis- 
tered holding companies and subsidiaries. 

Section 7 (b): To fix the effective date of declarations filed under section 7 
(a); to require declarants to show cause why declarations should become effec- 
tive; and to permit or deny the effectiveness of such declarations. 

Section 1 (c) (1): To prescribe types of assets, other than those specifically set 
forth in the act, as security for bonds of registered holding companies and 
subsidiaries, the issuance and sale of which may be approved. 

Section 7 (c) (3): To authorize the issue and sale of securities of registered 
holding companies or subsidiaries which had been authorized by the company 
prior to the passage of the act. 
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Section 9 (c) (3): To prescribe commercial paper and other securities, in 
addition to those specifically set forth in the act, which may be acquired by a 
registered holding company or subsidiary in the ordinary course of business 
without approval of the Commission. 

Section 10 (a) (1): To require information with respect to applications for 
approval of acquisitions of securities. 

Section 10 (a) (2): To require information with respect to applications for 
approval of acquisitions of utility assets. 

Section 10 (a) (3): To require information with respect to applications for 
the approval of acquisitions of interests in other businesses. 

Section 10 (b) 2d sentence: To impose conditions in approving acquisitions of 
the securities of another company. 

Section 10 (d): To provide for the time after which the Commission shall 
approve or deny an application for the acquisition of securities, utility assets, or 
interests in other businesses. 

Section 10 (e) : to prescribe terms and conditions respecting authorizations to 
acquire securities or utility assets. 

Section 11 (b) (1): To require each registered holding company and each sub- 
sidiary thereof to take action to limit the operations of the holding company 
system of which such company is a part to a single integrated public utility 
system together with reasonably incidental businesses and to permit the reten- 
tion of additional integrated systems under specified conditions. 

Section 11 (b) (2): To require each registered holding company and each sub- 
sidiary company thereof to take steps to insure that the corporate structure or 
continued existence of any company in the holding company system does not 
unduly or unnecessarily complicate the structure, or unfairly or inequitably 
distribute voting power among security holders of such holding company system. 

Section 11 (b) penultimate sentence: To revoke or modify any order previously 
made under section 11 (b) upon a finding that the conditions upon which the 
order was predicated do not exist. 

Section 11 (c): To extend the period for compliance with an order under 
section 11 (b). 

Section 11 (d) : To approve plans of reorganizations for companies with respect 
to which a trustee has been appointed by an appropriate court. 

Section 11 (e): To provide for submission of and approval of plans filed by 
registered holding companies and subsidiaries thereof for divestment or other 
steps looking toward compliance with the integration and simplification stand- 
ards of the act. 

Section 11 (f): To approve reorganization plans (prior to submission to a 
United States court) of registered holding companies or subsidiaries thereof 
with respect to which a trustee or receiver has been appointed and to require 
that any or all fees, expenses, and remuneration in connection with any reor- 
ganization, dissolution, liquidation, bankruptcy, or receivership of a registered 
holding company or subsidiary company in any such proceeding shall be sub- 
ject to approval by the Commission. 

Section 11 (g) (38): To prescribe requirements for solicitations in reorgani- 
zations. 

Section 12 (b): To permit intercompany loans, extensions of credit or in- 
demnifications within a registered holding company system. 

Section 12 (c): To permit the payment of dividends by registered holding 
companies and their subsidiaries and to permit transactions in their own 
securities. 

Section 12 (d): To permit the sale of holdings of the securities of a public 
utility company or of utility assets by a registered holding company. 

Section 12 (e): To permit the solicitation of proxies regarding any security 
of a registered holding company or subsidiary. 

Section 12 (f): To prescribe reports, accounts, costs, maintenance of com- 
petitive conditions. disclosure of interest, duration of contracts and similar 
matters in the performance of any transaction not otherwise unlawful by a 
registered holding company or subsidiary company with any company in the 
same holding company system or with any affiliate of a company in such hold- 
ing company system. 

Section 12 (g): To prescribe reports, accounts, costs, maintenance of com- 
petitive conditions, disclosure of interest, duration of contracts and similar mat- 
ters in respect of any affiliate of any public utility company, or of any regis- 
tered holding company or subsidiary thereof in connection with any transaction 
not otherwise unlawful with any such company of which it is an affiliate. 
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Section 12 (i): To prescribe the form and information to be included in 
reports of employees and representatives engaged in presenting, advocating, or 
opposing any matter affecting any registered holding company or subsidiary 
thereof before Congress and the SEC and FPC and to prescribe the form and 
details of periodic statements of compensation and expenses for such employees 
and representatives. 

Section 13 (a): To permit service, sales or construction contracts by regis- 
tered holding companies with associated companies under special or unusual 
circumstances. 

Section 13 (b): To permit service, sales or construction contracts by sub- 
sidiary or mutual service companies with associated companies and to exempt 
certain transactions from provisions of this subsection. 

Section 13 (c): To prescribe for purposes of section 18 terms and conditions 
regarding the determination of costs and allocations thereof among specified 
classes of companies and for specified classes of service, sales and construction 
contracts, the duration of such contracts, the making and keeping of accounts 
and cost accounting procedures, ete. 

Section 13 (d): To prescribe terms and conditions regarding the manner in 
which application may be made for approval as a mutual service company; to 
grant and continue such approval; to require reallocation or reapportionment of 
costs and elimination of,unnecessary services among member companies of a 
mutual service company; and to revoke, suspend, or modify the approval given 
any mutual service company for specified causes. 

Section 13 (e): To prescribe reports, accounts, maintenance of competitive 
conditions, disclosure of interest, duration of contracts and similar matters in 
respect of companies which undertake to perform service, sales or construction 
eontracts for public utility companies and for registered holding companies and 
subsidiaries. 

Section 13 (f): To prescribe reports, accounts, costs, maintenance of competi- 
tive conditions, disclosure of interest, and duration of contracts in respect of 
persons whose principal business is the performance of service, sales, or construc- 
tion contracts for public utilities and holding companies. 

Section 14: To prescribe information to be filed in periodic and other reports 
by registered holding companies and by mutual service companies. 

Section 15 (f): To prescribe the account or accounts in which particular out- 
lays, receipts, and other transactions by persons subject to section 15 shall be 
entered, charged, or credited, and the manner in which such entry, charge, or 
credit shall be made, and require an entry to be modified or supplemented so as 
properly to show the cost of any asset or any other cost. 

Section 20 (a): To make, issue, amend, and rescind such orders as it may deem 
necessary or appropriate to carry out the provisions of the act. 

Section 20 (c) : To classify persons and matters within the Commission’s juris- 
diction, and to prescribe different requirements for different classes of persons or 
matters. 

Section 20 (d): To permit the incorporation by reference of information and 
documents filed previous to or concurrently with other filings under the act or 
the Securities Act of 1933 and the Securities Exchange Act of 1934. 


TRUST INDENTURE Act OF 1939 
(15 U.S. C., sees. TTaaa—T7bbb ) 


Section 304 (c): To exempt certain securities where compliance with provi- 
sions of the act would require consent of securityholders to amendment of inden- 
ture or impose undue burden. 

Section 304 (d): To exempt securities issued by foreign governments. 

Section 305 (b): To refuse effectiveness of registration statements. 

Section 305 (c) : To include supplementary analysis in prospectuses. 

Section 307 (ec): To accelerate effective date of applications for qualification 
of indentures where securities are not registered under the Securities Act of 
1933. 

Section 308 (a): To authorize incorporation by reference of documents filed 
under other acts administered by the Commission. 

Section 308 (b): To consolidate applications, reports, and proceedings with 
those under other acts administered by the Commission. 

Section 310 (b) (1) (i): To disqualify trustee from acting as such under two 
or more indentures upon Commission initiative. 
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Section 310 (b) (1) (ii) : To permit trustee to act as such under two or more 
indentures upon application. 

Section 312 (b) : To sustain or refuse to sustain objections to mailing by trustee 
of communications to security holders. 

Section 319 (a) : To issue orders to carry out the provisions of the act. 


INVESTMENT CoMPANY AcT oF 1940 
(15 U. S. C., sees. 80a—1, 80-52) 


Section 2 (a) (9): To determine whether a company or a natural person 
shall be presumed to be a controlled person within the meaning of the act, and to 
revoke or modify such order upon a finding that the determination embraced in 
the original order is no longer consistent with the facts. 

Section 2 (a) (19): To exempt persons from the definition of “investment 
adviser.” 

Section 2 (a) (39): To permit certain securities of a registered diversified 
company to be carried at cost when the assets thereof are not subject to the 
limitation provided for in section 5 (b) (1). 

Section 3 (b) (2): To exempt an issuer from the definition of “investment 
company” contained in section 3 (a) (3); to extend the period of temporary 
exemption and to revoke exemption orders upon a finding that circumstances 
which gave rise to the issuance thereof no longer exist. 

Section 6 (b) : To exempt employees’ security companies from any provisions 
of the act. 

Section 6 (c): To exempt persons, securities, or transactions from any 
provisions of the act. 

Section 6 (d): To exempt small, intrastate, closed-end companies from any 
provisions of the act. 

Section 6 (e) : To condition exemptions so as to make certain provisions of the 
act applicable to nonregistered companies. 

Section 7 (d): To permit investment companies organized or otherwise cre- 
ated under the laws of a foreign country to register under the act, and to permit 
such companies to make a public offering of their securities. 

Section 8 (c): To permit the use of documents and information contained 
therein filed under other statutes in lieu of forms prescribed under the Invest- 
ment Company Act. 

Section 8 (d): To prescribe for a unit-investment trust, whose assets consist 
of securities of another registered company, a registration statement which 
eliminates duplication of information required of such other company. 

Section 8 (e) : To suspend or revoke the registration of investment companies. 

Section 8 (f): To declare that the registration of an investment company has 
ceased to be in effect, and to deny such declarations. 

Section 9 (b): To permit otherwise ineligible persons by reason of section 
9 (a) to serve or act in the capacity of officer, director, member of an advisory 
board, investment adviser, or depositor of any registered investment company, 
or principal underwriter for any registered open-end company, registered unit- 
investment trust, or registered face-amount-certificate company. 

Section 10 (e): To prescribe periods in excess of 60 days during which the 
provisions concerning the eligibility of directors may be suspended, 

Section 10 (f): To exempt transactions from the requirement that no regis- 
tered investment company shall knowingly purchase or otherwise acquire certain 
securities during the existence of any underwriting or selling syndicate thereof. 

Section 12 (a): To regulate activities of any registered investment company 
relating to marginal purchases, joint trading accounts, and short sales. 

Section 12 (g): To permit the acquisition by any registered investment 
company and aby company or companies controlled by such investment com- 
panies from another investment company or any company or companies con- 
trolled by such registered companies, more than 10 percent of the total out- 
standing voting stock of any insurance company owned by any such company 
or companies, or the acquisition of the securities of any insurance company 
upon a determination that such acquisition is in the public interest because 
the financial condition of such insurance company will be improved as a result 
of such acquisition or any plan contemplated as a result thereof. 

Section 14 (a): To suspend the effectiveness of registration statements under 
the Securities Act of 1933, and to suspend or revoke the registration of a 


company under the Investment Company Act for reasons specified in the 
latter act. 
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Section 16 (a): To extend the 60-day period within which a meeting of stock- 
holders shall be held for the purpose of electing directors to fill any existing 
vacancies in the board of directors of a registered investment company when 
at any time less than a majority of the directors are persons who were elected 
by the holders of the outstanding voting securities of such company. 

Section 16 (b): To sustain or refuse written statements of objections of 
trustees to material proposed to be communicated to other shareholders, and to 
declare that objections have been met. 

Section 17 (b): To exempt transactions of affiliated persons, promoters, and 
underwriters from the requirements of section 17 (a) regarding the sale and 
purchase of securities and other properties to and from a registered invest- 
ment and controlled companies and the borrowing of money or other property 
from such companies. 

Section 17 (e) (2): To permit commissions in excess of limitations specified 
for the purchase and sale of securities by an affiliate acting as a broker. 

Section 17 (f): To permit a registered company to be custodian for the 
securities and investments in other companies, and to prescribe the safekeeping 
procedures for custodians. 

Section 17 (g): To prescribe bonding requirements for officers and employees 
who have access to securities or funds of a registered investment company. 

Section 18 (i): To permit exceptions from the requirement that shares of 
stock issued by a registered management company must be voting stock. 

Section 18 (j) (1): To permit the issuance by a registered face-amount cer- 
tificate company of securities other than the type prescribed in the statute. 

Section 18 (j) (2): To permit the declaration, distribution, or payment of 
dividends for a company which has securities outstanding other than in situa- 
tions specified in section 18 (j) (1). 

Section 22 (e) (3): To permit periods in excess of 7 days in which the right 
to redeem or postpone the date of payment or satisfaction of any redeemable 
security may be suspended. 

Section 23 (b): To permit a closed-end company to sell its shares for less 
than the current net asset value of its stock. 

Section 23 (c) (1): To designate the open markets in which a closed-end 
company may repurchase its securities. 

Section 23 (c) (3): To prescribe the circumstances other than those specified 
in sections 23 (c) (1) and (2) under which a closed-end company may repur- 
chase its securities. 

Section 24 (c): To prescribe the order, form, and presentation of information 
contained in any prospectus or summary thereof in respect to any periodic pay- 
ment plan certificate or face-amount certificate registered under the Securities 
Act of 1933. 

Section 27 (b): To grant exemptions to smaller investment companies issuing 
periodic payment plan certificates from provisions of section 27 (a) (1), (2), and 
(3) regulating sales load on periodic payment plan certificates. 

Section 28 (a) (2) (G): To prescribe appropriate contingency reserves for 
death and disability benefits and for reinstatement of rights on any face-amount 
certificate providing for such benefits or rights. 

Section 28 (b): To designate investments which are “qualified investments” 
for registered face-amount certificate conypanies and to provide the method for 
valuing such investments. 

Section 28 (c): To provide for depositing and maintaining of the required 
reserves of a registered face-amount certificate company with a bank, and the 
terms and conditions of such arrangement. 

Section 28 (d): To provide deferments in addition to those described in sec- 
tion 28 (d) for the payment of face-amount certificates prior to maturity and to 
prescribe terms and conditions in respect to such deferment. 

Section 28 (h): To forbid the declaration, distribution, or payment of any 
dividend by any registered face-amount certificate company for or during any 
calendar year when it appears to the Commission that such action might impair 
the financial integrity of such company or its ability to meet its liabilities under 
its outstanding face-amount certificates. 

Section 30 (b): To provide for the filing of information and documents on a 
quarterly or semiannual basis and to keep reasonably current the information 
and documents contained in the registration statement of subject companies. 

Section 31 (b): To require that persons designated in section 31 (a) furnish 


the Commission with copies of or extracts from records required to be main- 
tained by such persons, 
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Section 31 (d): To permit exemptions from any rules or regulations promul- 
gated pursuant to section 31 (c) regarding uniformity in accounting policies and 
principles followed by registered investment companies. 

Section 32 (c): To require accountants and auditors to keep reports, work- 
sheets, and other documents and papers relating to registered investment com- 
panies and to make the same available for inspection by the Commission and to 
prescribe the period or periods for the retention of such materials. 


Section 34 (a): To provide for the destruction of records required to be main- 
tained under sections 31 (a) or 32 (c). 


Section 35 (d): To declare that names of registered investment companies 
are deceptive and ee + 


Section 88 (a): To make such orders as are necessary or appropriate to the 
exercise of the powers conferred upon the Commission in the act. 

Section 38 (b): To permit incorporation by reference of any information or 
documents required to be filed with the Commission under certain other statutes. 


Section 45 (a): To provide for exemptions from public disclosure of informa- 
tion filed with the Commission. 


INVESTMENT ADVISERS AcT oF 1940 
(15 U.S. C., sees. 80b—1-21) 
Section 202 (a) (11) (F): To exempt certain persons from inclusion in the 


definition of investment adviser. 


Section 203 (d): To deny, suspend, or revoke the registration of an invest- 
ment adviser if subject to certain statutory disqualifications. 

Section 203 (e): To postpone the effective date of registration as an invest- 
ment adviser for not more than 3 months. 


Section 203 (g) : To impose terms and conditions upon withdrawal from regis- 
tration as an investment adviser. 


To cancel the registration or application for registration of an investment ad- 


viser who the Commission finds is no longer engaged in business as an investment 
adviser. 


Section 211 (a): To make such orders as are necessary or appropriate to the 
exercise of the powers conferred upon the Commission by the act. 


In answer to sections (6) and (c) of question 1, the Commission is 
granted all adjudicatory powers mentioned above and no authority 
with respect to these adjudicatory powers is delegated by the Com- 
mission except that hearing examiners have power to rule on motions, 
issue subpenas, etc., during the course of hearings and they, and in 
appropriate cases members of the staff, may make recommended deci- 
sions (see Commission’s Rules of Pr actice, rules [IV (a), V, VI, and 
IX (b), (c), and (d). 


Answer to question 2 


The general grants of authority in the acts administered by 
fn ‘Commission are r arely, if ever, cited as author ity for the issuance, 
amendment, or revocation of orders by the Commission. 

No general grant of authority to issue, amend, or revoke orders is 
found in the Securities Act of 1933 or in the Securities E xchange Act 
of 1934, but the other acts administered by the = ommission contain 
such provisions. These are set forth at pages 25 to 27 inclusive of 
the response to the first part of the committee’s crivcrieaiiealve! They 
are Public Utility Holding Company Act, sections 20 (a) and 20 (d); 
Trust Indenture Act, section 319 (a) ; Investment C ompany Act, sec- 
tion 38 (a) and 38 (b); Investment Advisers Act, section 211 (a). 
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Answer to question 3 


3. All adjudicatory proceedings before the Commission fall under 
category II of this question. There are certain proceedings where 
the primary disputants may be private parties, but the staff of the 
interested division also appears as a party. 

(a) Notice to parties—When a hearing is ordered by the Commis- 
sion notice thereof is given to the parties, stating the time, place, and 
nature of the hearing, the legal authority, and jurisdiction under 
which it is to be held and a short statement of the matters of fact and 
law to be considered and determined (Rules of Practice, rule IIT). 

(6) Intervention.—Any representative or instrumentality of the 
United States or any interested State or political subdivision may be- 
come a party toa proceeding by filing a notice of appearance. Per- 
sons other than parties may be, and are, given leave to be heard as 
to matters affecting their interests, attadine the right to call and 
examine witnesses, offer documentary evidencce, cross-examine wit- 
nesses, file briefs ‘and proposed findings, and make oral argument 
(Rules of Practice, rule XVIT). 

(c) Complaint, application, declaration, or similar pleading.— 
Formal proceedings are instituted by order of the Commission upon 
its own motion or pursuant to application by an interested person. 
Such order contains a notice to parties and other interested persons 
containing the information described in (a) above. 

(d) Answer, reply, or similar responsive pleading. —In most for- 
mal proceedings instituted by the Caesars answers are not re- 
quired, although any answer, reply or other statement of admission, 
denial, or explanation which an interested person may submit is re- 
ceived and considered if relevant. Under the Public Utility Hold- 
ing Company Act of 1935, in proceedings instituted by the Commis- 
sion the Commission may direct any party respondent to file an an- 
swer (rule U-25). 

(e) Amendments and supplemental pleadings.—In the event that 
the original Commission orders instituting proceedings appear inade- 
quate in that additional allegations should be made or additional is- 
sues raised, amended or supplemental orders are issued. Under the 
Securities Act of 193: 3, in formal proceedings under section 8, the no- 
tice of alleged deficiencies may be amended to include additional 
items with the approval of the hearing officer (Rules of Practice, rule 
a 

(f) Motions——Routine motions during the course of hearings, such 
as rulings on the admissibility of evidence ‘e, may be made to the hear- 
ing officer (Commission’s Rules of Practice, rules IV and V). Ex- 
ceptions to rulings by the hearing officer may be taken to the Com- 
mission (rule V). Motions and procedural applications, except as 
otherwise provided, are made to and ruled upon by the Commission. 
Such motions and applications must be in writing and may be ac- 
companied by briefs (rule VI). 

(9) Prehearing and pretrial conference and agreement.—The Com- 
mission endeavors to simplify and shorten its procedures by prehear- 
ing conferences and stipulations where practicable. Rule III of the 

Rules of Practice contemplates that the hearing officer shall call a 
conference of the parties for the purpose of agreeing upon the pro- 
cedural steps to be followed or omitted. 
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Rule of practice V (c) also provides that during the course of a 
hearing the hearing officer may hold conferences for the settlement 
or simplification of the issues by consent of the parties where time, 
the nature of the proceedings, and the public interest permit. 

(h) Voluntary withdrawal or dismissal of proceeding by private 
party.—Proceedings are permitted by the Commission to be with- 
drawn or dismissed unless such action is contrary to the public 
interest. For example, under the Public Utility Holding Company 
Act of 1935, a company which filed a declaration covering a pro- 
posed issue of securities and then determined that the contemplated 
financing was inappropriate at the time would be permitted to with- 
draw its declaration. However, a company which had been ordered 
to take certain action to bring it into compliance with the act might 
not be permitted to withdraw a plan filed by it for that purpose, at 
least without the imposition of conditions, if no good reason for the 
withdrawal appears and withdrawal might result in undue delay in 
effecting compliance. Under the Securities Exchange Act of 1! 134, an 
applic ation by a broker-dealer to withdraw his registration is hot 
permitted to become effective without Commission ‘approval in the 
event revocation proceedings are instituted (sec. 15 (b), rule X- 
15B-6). 

(2) Discontinuance or dismissal of proceeding instituted by agen- 
ay be discontinued or dismissed for a num- 
ber of res sons, such as the death of a party, the filing of a plan for 
voluntary compliance, etc. However, in most cases the proceeding 
proceeds to final adjudication, which may, of course, be a determina- 
tion that the record shows no violation of the statute involved. 

(j) Consent orders—Orders are entered on consent of the parties 
only with Commission approval. An example is where a public util- 
ity holding company system is charged with owning subsidiaries or 
properties “which do not meet the standards of section 11 of the Pub- 
lic Utility Holding Company Act and the system has no desire to 
retain the subsidiaries or properties. Another example is a pro- 
ceeding for the revocation of the registration of a broker-dealer under 
section 15 of the Securities Exchange Act of 1934 and the registrant 
determines that he has no defense to the violations charged and ac- 
cordingly consents to an order of revocation. 

(k) Default ad judication.—Defaults in important cases are rare. 
Defaults occur chiefly in routine cases, such as proceedings to revoke 
the registration of a broker-dealer for failure to file an annual finan- 
cial report (sec. 15, rule X-17A-5) when the registrant has left the 
securities business. All default cases are disposed of by order of 
the Commission. 





Answer to question 4 


4. The statutory provisions, set forth below relating to functions 
considered to be adjudicatory for purposes of this questionnaire (see 
introductory note to point I, Rulemaking, supra), refer specifically 
to notices, hearings, or records. 

Rule III (a), (b), and (c) of the Commission’s Rules of Practice 
generally oath the type of notice given. Rule III (a) provides 
that the notice— 


shall state the time, place, and nature of the hearing and the legal authority 
and jurisdiction under which the hearing is to be held, and shall be accompanied 
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by a short and simple statement of the matters of fact and law to be considered 
and determined. 


It provides for specification of additional matters for proceedings 
pursuant to section 8 of the Securities Act of 1933. 
Rule III (b) provides: 


The time and place for any such hearing shall be fixed with due regard for 
the convenience and necessity of the parties or their representatives. The notice 
of hearing shall be given to each party a reasonable time in advance of the 
hearing by personal service, by confirmed telegraphic notice, or, in any pro- 
ceedings other than those pursuant to section 8 of the Securities Act of 1933, 
by registered mail addressed to the last known business address of the party 
or his agent for service. 


Rule III (c) provides: 


Unless ctherwise ordered by the Commission, notice of any such public hearing 
shall be given general circulation by publication in the Federal Register where 
authorized, by release to the public press, and by distribution to the applicable 
mailing lists on file with the Commission. 


Rules V (b) and (c) of the Commission’s Rules of Practice make 
provision for the type of hearing afforded and the type of record 
kept. They read as follows: 


(b) All such hearings shall be held before a hearing officer who shall be an 
officer duly designated by the Commission, one or more members of the Com- 
mission, or the Commission. The hearings shall be conducted by the hearing 
officer in an impartial and orderly manner. All such hearings, except hearings 
pursuant to the provisions of clause 30 of schedule A of the Securities Act of 
1933, as amended, or section 24 (b) of the Securities Exchange Act of 1934, 
as amended, or section 22 (b) of the Public Utility Holding Company Act of 
1935, or rule N-45A-—1 under the Investment Company Act of 1940, shall be public 
unless otherwise ordered by the Commission. 

(c) All witnesses at a hearing for the purpose of taking evidence shall testify 
under oath or affirmation, which shall be administered by the hearing officer. 
Hearings for the purpose of taking evidence shall be stenographically reported 
and a transcript thereof shall be made which shall be a part of the record of the 
proceeding. Transcripts of public hearings will be supplied by the official 
reporter at the prescribed rates. Transcripts of private hearings will be supplied 
at the prescribed rates to the parties. 


Rule IX (a) describes the record which is certified to the Commis- 
sion in each case where it has not presided at the reception of the 
evidence. It— 


shall include the moving papers, notice of hearings, responsive pleadings, proofs 
of service, any motions or applications filed in the course of the proceedings 
and rulings thereon, the transcript of testimony, exhibits received at the hear- 
ing, any proposed findings and conclusions submitted by the parties, and any 
intermediate decision and exceptions thereto. 


SecurITIES AcT oF 1933 


Section 21 provides that “All hearings shall be public and may be held before 
the Commission or an officer or officers of the Commission designated by it, 
and appropriate records thereof shall be kept.” 

Section 8 (b): “* * * the Commission may, after notice by personal service 
or the sending of confirmed telegraphic notice not later than 10 days after the 
filing of the registration statement, and opportunity for hearing (at a time 
fixed by the Commission) within 10 days after such notice by personal service 
or the sending of such telegraphic notice, issue an order prior to the effective 
date of registration refusing to permit such statement to become effective until 
it has been amended in accordance with such order.” 

Section 8 (d): “* * * the Commission may, after notice by personal service or 
the sending of confirmed telegraphic notice, and after opportunity for hearing 
(at a time fixed by the Commission) within 15 days after such notice by per- 
sonal service or the sending of such telegraphic notice, issue a stop order sus- 
pending the effectiveness of the registration statement.” 
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Section 8 (f): “Any notice required under this section shall be sent to or 
served on the issuer, or, in case of a foreign government or political subdivision 
thereof, to or on the underwriter, or, in the case of a foreign or territorial per- 
son, to or on its duly authorized representative in the United States named in 
the registration statement, properly directed in each case of telegraphic notice 
to the address given in such statement.” 

Section 10 (b): “* * * * The Commission may at any time issue an order 
preventing or suspending the use of a prospectus permitted under this sub- 
section (b), if it has reason to believe that such prospectus has not been 
filed * * * or includes any untrue statement of a material fact or omits to 
state any material fact * * *. Upon issuance of an order under this subsection, 
the Commission shall give notice to the issuance of such an order and oppor- 
tunity for hearing by personal service or the sending of confirmed telegraphic 
notice * * *.” 


SECURITIES EXCHANGE AcT or 1934 


Section 22 provides that “Hearings may be public and may be held before the 
Commission, any member or members thereof, or any officer or officers of the 
Commission designated by it, and appropriate records therein shall be kept.” 

Section 6 (e) : “Within 30 days after the filing of the application, the Commis- 
sion shall enter an order either granting or, after appropriate notice and oppor- 
tunity for hearing, denying registration as a national securities exchange, * * *.” 

Section 12 (f): “No application to extend unlisted trading privileges to any 
security pursuant to clause (2) or (8) shall be approved except after appropriate 
notice and opportunity for hearing. 

“Unlisted trading privileges continued for any security pursuant to clause (1) 
shall be terminated by order, after appropriate notice and opportunity for hear- 
ing, if the security has been withdrawn from listing on any exchange by the 
issuer, unless it is established that the delisting was not designed to evade the 
purpose of the act or that the continuation of unlisted trading privileges is never- 
theless necessary or appropriate in the public interest or for the protection of 
investors. 

“The Commission shall terminate or suspend unlisted trading privileges con- 
tinued or extended pursuant to any provision of this subsection if it finds, after 
appropriate notice and opportunity for hearing, that by reason of inadequate 
public distribution of the security in the vicinity of the exchange, or of inadequate 
trading activity, or of the character of trading on said exchange, such termina- 
tion or suspension is necessary or appropriate in the public interest or for the 
protection of investors.” 

Section 15 (b): “The Commission shall, after appropriate notice and oppor- 
tunity for hearing, by order deny registration to or revoke the registration of 
any broker or dealer. * * * Pending final determination whether any such regis- 
tration shall be denied, the Commission may by order postpone the effective date 
of such registration for a period not to exceed 15 days, but if, after appropriate 
notice and opportunity for hearing, it shall appear to the Commission to be 
necessary * * * to postpone the effective date of such registration until final 
determination, the Commission shall so order. Pending final determination 
whether any such registration shall be revoked, the Commission shall by order 
suspend such registration if, after appropriate notice and opportunity for hear- 
ing, such suspension shall appear to the Commission to be necessary or appro- 
priate in the public interest or for the protection of investors.” 

Section 15A (h) (1): “In a proceeding to review disciplinary action taken by 
a registered securities association against a member thereof, if the Commission, 
after appropriate notice and opportunity for hearing, * * * shall (A) find that 
such member has engaged in such acts or practices, * * * and (B) shall deter- 
mine that such acts or practices, or omission to act, are in violation of such 
rules of the association * * * the Commission shall by order dismiss the pro- 
ceeding, * * *” 

Section 15A (h) (2): “If, after appropriate notice and opportunity for hear- 
ing, the Commission finds that any penalty imposed upon a member is excessive 
or oppressive, having due regard to the public interest, the Commission shall by 
order cancel, reduce, or require the remission of such penalty.” 

Section 15A (h) (3): “In any proceeding to review the denial of membership 
in a registered securities association, if the Commission, after appropriate 
notice and hearing, * * * shall determine that the specific grounds on which 
denial is based exist in fact and are valid under this section, the Commission 
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shall by order dismiss the proceeding ; otherwise, the Commission shall by order 
set aside the action of the association and require it to admit the applicant 
broker or dealer to membership therein.” 

Section 15A (k) (1): “The Commission is authorized by order to abrogate 
any rule of a registered securities association, after appropriate notice and op- 
portunity for hearing, * * *” 

Section 15A (k) (2): “The Commission may in writing request any regis- 
tered securities association to adopt any specified alteration of or supplement 
to its rules with respect to any of the matters hereinafter enumerated. If such 
association fails to adopt such alteration or supplement within a reasonable time, 
the Commission is authorized by order to alter or supplement the rules of such 
association in the manner theretofore requested after appropriate notice and 
opportunity for hearing.” 

Section 15A (1): “The Commission is authorized, * * * 

“(1) after appropriate notice and opportunity for hearing, by order to 
suspend for a period not exceeding 12 months or to revoke the registra- 
tion of a registered securities association, * * * 

“(2) after appropriate notice and opportunity for hearing, by order to 
suspend for a period not exceeding 12 months or to expel from a regis- 
tered securities association any member thereof * * * 

“(3) after appropriate notice and opportunity for hearing, by order to 
remove from office any officer or director or a registered securities asso- 
ciation * * *” 

Section 19 (a): ““(a) The Commission is authorized, * * * 

“(1) After appropriate notice and opportunity for hearing, by order to sus- 
pend for a period not exceeding 12 months or to withdraw the registration of 
a national securities exchange * * * 

“(2) After appropriate notice and opportunity for hearing, by order to deny, 
to suspend the effective date of, to suspend for a period not exceeding 12 months, 
or to withdraw, the registration of a security * * * 

“(3) After appropriate notice and opportunity for hearing, by order to sus- 
pend for a period not exceeding 12 months or to expel from a national securities 
exchange any member or officer thereof * * *” 

Section 19 (b): “The Commission is further authorized, if after making ap- 
propriate request in writing to a national securities exchange that such ex- 
change effect on its own behalf specified changes in its rules and practices, and 
after appropriate notice and opportunity for hearing, the Commission deter- 
mines that such exchange has not made the changes so requested, * * * by 
order to alter or supplement the rules of such exchange * * *” 


Pusiic Urimatry Hotping Company Act or 1935 


Section 19 of the Holding Company Act provides in part that “Hearings 
may be public * * * and appropriate records thereof shall be kept.” Section 
20 (c) of the act provides in part that: “Orders of the Commission under this title 
shall be issued only after opportunity for hearing.’ Certain other sections of 
the act, the pertinent parts of which are listed below, provide that notice and an 
opportunity for hearing or only an opportunity for hearing be given prior to 
Commission action. 

Section 2 (a) (7) (B): “Within a reasonable time after the receipts of any 
application hereunder, the Commission shall enter an order granting, or, after 
notice and opportunity for hearing, denying, or otherwise disposing of, such 
application.” 

Section 2 (a) (8) (B): “Within a reasonable time after the receipt of any 
application hereunder, the Commission shall enter an order granting, or, after 
notice and opportunity for hearing, denying, or otherwise disposing of, such 
application.” 

Section 2 (a) (11) (D): “Any person or class of persons that the Commission 
determines, after appropriate notice and opportuinty for hearing may be declared 
an affiliate.” 

Section 2 (b): “No person shall be deemed to be a holding company under 
clause (B) of paragraph (7) of subsection (a), or a subsidiary company under 
clause (B) of paragraph (8) of such subsection, or an affiliate under clause (D) 
of paragraph (11) of such subsection, unless the Commission, after appropriate 
notice and opportunity for hearing, has issued an order declaring such person 
to be a holding company.” 
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Section 3 (c): “Within a reasonable time after the receipt of an application 
for exemption under subsection (a) or (b), the Commission shall enter an order 
granting, or, after notice and opportunity for hearing, denying or otherwise 
disposing of such application.” 

Section 7 (b) : “Within a reasonable time after an opportunity for hearing upon 
an order to show cause under this subsection, unless the declarant shall with- 
draw its declaration, the Commission shall enter an order either permitting such 
declaration to become effective as filed or amended, or refusing to permit such 
declaration to become effective.” 

Section 10 (d): “* * * the Commission shall enter an order either granting, 
or, after notice and opportunity for hearing, denying approval of the acquisi- 
tion * * *” 

Section 11 (b) (1): To require by order, after notice and opportunity for hear- 
ing, that each registered holding company, and each subsidiary company thereof, 
shall take such action as the Commission shall find necessary * * * Provided, 
however, That the Commission shall permit a registered holding company to con- 
tinue to control one or more additional integrated public utility systems, if, after 
notice and opportunity for hearing, it finds that * * *” 

Section 11 (b) (2): “To require by order, after notice and opportunity for hear- 
ing, that each registered holding company, and each subsidiary company thereof, 
shall take such steps as the Commission shall find necessary * * *. The Com- 
mission may by order revoke or modify any order previously made under this sub- 
section, if, after notice and opportunity for hearing, it finds that * * *” 

Section 11 (d): “* * * the trustee with the approval of the court shall have 
power to dispose of any or all of such assets and, subject to such terms and con- 
ditions as the court may prescribe, may make such disposition in accordance with 
a fair and equitable reorganization plan which shall have been approved by the 
Commission after opportunity for hearing.” 

Section 11 (e): “If, after notice and opportunity for hearing, the Commission 
shall find such plan * * * necessary * * * (b) and fair and equitable * * * the 
Commission shall make on order approving the plan.” 

Section 11 (f): ‘* * * a reorganization plan for a registered holding company 
or any Subsidiary company thereof shall not become effective unless such plan 
shall have been approved by the Commission after opportunity for hearing prior 
to its submission to the court.” 

Section 11 (g) (2): “Each such solicitation is accompanied or preceded hy 2 
copy of a report on the plan which shall be made by the Commission after an 
opportunity for a hearing on the plan and other plans submitted to it, or by an 
abstract of Such report made or approved by the Commission ;” 

Section 13 (d): “The Commission, upon its own motion or at the request of 
a member company or a State commission, may, after notice and opportunity for 
hearing, by order require a reallocation or reapportionment of costs among 
member companies of a mutual service company * * * The Commission, after 
notice and opportunity for hearing, by order shall revoke, suspend, or modify 
the approval given any mutual service company * * *” 

Section 15 (f): “The Commission, after notice and opportunity for hearing, 
may prescribe the account or accounts in which particular outlays, receipts, 
and other transactions shall be netered, charged, or credited,” 

Section 20 (c): “Orders of the Commission under this title shall be issued 
only after opportunity for hearings.” 

With minor exceptions as to all applications and declarations filed under the 
Holding Company Act which the Commission disposes of by order, a notice is 
prepared summarizing the nature of the proposal or proposals in the applications 
or declarations indicating also whether the Commission has ordered a hearing; 
that interested persons may within a specified time request the Commission in 
writing that a hearing be held; or where a hearing has been ordered on the 
Commission’s own motion, that interested persons desiring to be heard or other- 
wise wishing to participate, file a request with the Commission relative thereto 
as provided by rule XVII of the Cemmission’s Rules of Practice. See for ex- 
ample Holding Company Act Release Nos. 13312 and 13313 and rule of practice 
No. III. 

Where hearings are ordered by the Commission, either on its own motion or at 
the request of interested parties, hearings are of the evidentiary type, including 
the examination and cross-examination of sworn witnesses, and the marking 
and introduction of documents. 

Proceedings at public hearings are recorded by the stenographer or reporter, 
printed in bound volumes, are made available for purchase at prescribed rates 
and are made available for public inspection. (See rule of practice V (c).) 



























































1940 SURVEY OF ORGANIZATION, PROCEDURE, AND PRACTICE 


Trust INDENTURE Act oF 1939 


Section 320 provides that, “Hearings may be public and may be held before 
the Commission, any member or members thereof, or any officer or officers of the 
Commission designated by it, and appropriate records thereof shall be kept.” 

Section 304 (c): “The Commission shall, on application by the issuer and 
after opportunity for hearing thereon, by order exempt from any one or more 
provisions of this title any security issued or proposed to be issued under any 
indenture under which, at the time such application is filed, securities referred 
to in paragraph (3) of subsection (a) of this section are outstanding * * *” 

Section 304 (d): “The Commission may, on application by the issuer and 
after opportunity for hearing thereon, by order exempt from any one or more 
of the provisions of this title any security issued or proposed to be issued by a 
person organized and existing under the laws of a foreign government or a politi- 
cal subdivision thereof * * *” 

Section 305 (b): “The Commission shall issue an order prior to the effective 
date of registration refusing to permit such a registration statement to become 
effective * * * but no such order shall be issued except after notice and oppor- 
tunity for hearing within the periods and in the manner required with respect to 
refusal orders pursuant to section 8 (b) of the Securities Act of 1933.” 

Section 305 (c): “* * * if, in the opinion of the Commission, the inclusion of 
such supplementary analysis is necessary or appropriate in the public interest 
or for the protection of investors, and the Commission so declares by order after 
-notice and, if demanded by the issuer, opportunity for hearing thereon.” 

Section 310 (b) (1): “* * * the indenture to be qualified may contain a pro- 
vision excluding from the operation of this paragraph another indenture or in- 
dentures under which other securities, or certificates of interest or participation 
in other securities, of such an obligor are outstanding, if * * * 

(ii) the issuer shall have sustained the burden of proving, on application to 
the Commission and after opportunity for hearing thereon, that trusteeship 
under the indenture to be qualified and such other indenture is not so likely to 
involve a material conflict of interest * * * to disqualify such trustee from acting 
as such under one of such indentures ;” 

Section 312 (b): “* * * After opportunity for hearing upon the objections 
specified in the written statement so filed, the Commission may, and if demanded 
by such trustee or by such applicants shall, enter an order either sustaining one 
or more of such objections or refusing to sustain any of them. If the Commission 
shall enter an order refusing to sustain any of such objections, or if, after the 
entry of an order sustaining one or more of such objections, the Commission 
shall find, after notice and opportunity for hearing, that all objections so sus- 
tained have been met, and shall enter an order so declaring, * * *” 


INVESTMENT COMPANY AcT oF 1940 


Section 40 (a) of the Investment Company Act provides that: “Orders of the 
Commission under this title shall be issued only after appropriate notice and 
opportunity for hearing.’ Section 41 provides that “Hearings may be pub- 
lic * * * and appropriate records thereof shall be kept.’ Other sections of the 
statute setting forth specific procedural provisions are as follows: 

Section 8 (e) : “If such registration statement or report is not filed or corrected, 
within the time so fixed by the Commission or any extension thereof, the Commis- 
sion, after appropriate notice and opportunity for hearing, and upon such condi- 
tions and with such exemptions as it deems appropriate for the protection of 
investors may by order suspend the registration of such company * * *” 

Section 16 (b): “After opportunity for hearing upon the objections specified 
in the written statement so filed, the Commission may, and if demanded by the 
trustees or by such applicants shall, enter an order either sustaining one or more 
of such objections or refusing to sustain any of them. If the Commission shall 
enter an order refusing to sustain any of such objections, or if, after the entry 
of an order sustaining one or more of such objections, the Commission shall find, 
after notice and opportunity for hearing, that all objections so sustained have 
been met, and shall enter an order so declaring, the trustees shall mail copies of 
such material to all shareholders with reasonable promptness after the entry of 
such order and the renewal of such tender.” 
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INVESTMENT ADVISERS ACT oF 1940 


Section 211 (c) of the Investment Advisers Act of 1940 provides that orders 
of the Commission under said act shall be issued only after appropriate notice 
and opportunity for hearing. 


Answer to question 5 


5. (a) Commission rule of practice IX (b) provides that in an 
proceeding any party may submit a statement in writing setting fort 
proposed finding and conclusions and may accompany that submission 
with a brief. The brief must be filed within 5 days after the eee 
of transcript or its filing. Briefs in support of exceptions must 
filed within 15 days from the date of service of the intermediate 
decision. 

Briefs are served upon the secretary and may be filed late only 
with permission of the Commission. 

(6) Commission rule of practice XI (d) states as follows: 

All briefs including briefs filed pursuant to rule VI (b), containing more than’ 
10 pages shall include an index and table of cases. The date of each brief must 
appear on its front cover or title page. If briefs are typewritten, 10 copies, 
shall be filed: if printed or mimeographed, 20 copies, provided that only 7 copies 
of briefs in proceedings held pursuant to the provisions of clause 30 of schedule 
A of the Securities Act of 1933, as amended, or section 24 (b) of the Securities 
Exchange Act of 1934, as amended, or section 22 (b) of the Public Utility 
Holding Company Act of 1935, or Rule N-45A-1 under the Investment Company , 
Act of 1940, need to be filed in any instance. No brief shall exceed 60 pages in 
length, except with the permission of the Commission. 

(c) Commission rule of practice V (d) provides that in any hearing 
for the taking of evidence any party may present oral evidence and 
conduct cross-examination subject to the hearing officer’s right. to 
conduct the hearing in an orderly and expeditious manner. 

Rule XII (b) provides that any party may request an oral argu- 
ment to the Commission. Such request will normally be granted, 
Participants are allowed one hour oral argument before the Commis- 
sion. However, the time may be extended, shortened or reallocated 
in the Commission’s discretion. 

(d) Commission rule of oe XVII sets forth those persons who 
may formally intervene. Generally, they are only representatives of 
interested public agencies. 

Other interested persons may be granted leave to be heard upon 
written request to the hearing officer. Leave to be heard may include 
leave to call or examine witnesses, file briefs, submit proposed find- 
ings, ete. 

(e) Commission rule of practice XVIII provides: 

By order of the Commission, or upon agreement between the parties, proceed- 
ings involving a common question of law or fact may be joined for hearing of any 
or all the matters in issue in such proceedings and such proceedings may be 
consolidated ; and the Commission may make such orders concerning the conduct 
of such proceedings as may tend to avoid unnecessary costs or delay. 

(f) The hearing officer, or in cases where permitted by the Admin-: 
istrative Procedure Act a member of the staff of the interested di- 
vision, prepares a recommended decision in any proceeding in which an 
intermediate decision is required to be prepared under the Adminis- 
trative Procedure Act unless such requirement is waived by all parties, 
(See Commission’s Rules of Practice, IX (b), (c), (d) and (e).) Any 
party may submit proposed findings and conclusions which may be 
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accompanied by briefs.’ (See rule TX (f) of the Commission’s Rules 
of Practice.) 

(g) Appeals therefrom.—Recommended decisions by hearing offi- 
cers and members of the staff are ony recommendations and have no 
binding effect (rule of practice IX (d)). Accordingly, there is no 

right of appeal within the agency in the sense that an interested per- 
son must demand action by the Commission in order to prevent an in- 
itia] or recommended decision from becoming final. A party to a pro- 
ceeding may file exceptions to an intermediate decision and a brief in 
support thereof and present oral argument before the Commission 
(rules X, XI and XII Rules of Practice). 


Answer to question 6 


6. (a) As indicated in the introductory note to part I of the Com- 
mission’s response to this questionnaire, the Commission takes a fune- 
tional approach to procedural problems. In accordance with Rule 
III (e) of the Commission’s Rules of Practice the parties are given 
an opportunity to request any specific procedures that they deem 
necessary or appropriate. The Commission has granted numerous re- 
quests for procedures so requested, even though these procedures may 
not have been required by statute. 

(6) The Commission always complies with statutory provisions re- 
garding notice and hearing except in a rare case where the notice would 
serve no purpose. Thus, the Commission has issued orders declaring 
that registrations of investment companies have ceased to be in effect 
without having issued notices thereon. See for example Atomic and 
Electronic Fund, Inc. (Maryland), ICA release No. 2163 (June 14, 
1955). The Commission in that order stated : 

It appearing appropriate to the Commission, in view of the fact that appli- 
cant has no securities outstanding and that all interested persons have waived 
notice with respect to the entry of an order concerning applicant’s status as an 
investment company, that no purpose would be served by giving public notice of 
the filing of such application, and that an order may properly be issued forth- 
with by the Commission finding and declaring that the applicant has ceased to be 


and is not now an investment company, and that its registration shall cease to be 
in effect. 


Answer to question 7 


Amendment or rescission of orders, which is comparatively rare, 
normally follows a procedure similar to that utilized in the original 
promulgation. It is possible that an order may be corrected without 
an additional hearing being held in connection with a rehearing 
where some clear error or oversight may be called to the Commission’s 
attention. 

Sections 8 (b), 8 (d), and 10 (b) of the Securities Act of 1933 pro- 
vide for the issuance of orders refusing to permit a registration state- 
ment to become effective, suspending the effectiveness of a registration 
statement, and preventing or suspending use of a summary prospec- 
tus, respectively. These sections also provide that when the statement 
or summary prospectus, as the case may be, has been amended in 
accordance with the order, the Commission shall so declare and the 
statement shall become effective (sec. 8 (b)), the stop order shall cease 
to be effective (sec. 8 (d)), or the Commission shall vacate or modify 
the order (sec. 10 (b)). When an amendment has been filed after 
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the entry of an order, the staff examines the amendment for com- 
pliance with the order. If the staff believes that the amendment as 
filed does not fully comply with the order, it may confer with the 
registrant and advise it of the manner in which the amendment is 
deficient. When an amendment has been filed which in the opinion 
of the staff complies with the order, the staff will recommend to the 
Commission that the order be vacated. 


Answer to question 8 


8. Persons seeking approvals from che Commission generally file an 
application or declaration with the Commission. The Commission 
then, pursuant to rule III of its Rules of Practice, issues its notice 
of hearings. (See answer to question 4, supra.) 

Under the Commission’s rule N-5 pursuant to the Investment Com- 
pany Act of 1940, unless some other procedure is specified, applica- 
tions under that act are handled as follows: Notice of the initiation 
of the proceeding is published in the Federal Register and provides 
that any interested person may, within a specified time, submit facts 
bearing upon the desirability of a hearing on the matter and request 
a hearing. If no request is made and if ‘the Commission on its own 
motion determines that a heari ing is not necessary, an order disposing 
of the matter is entered without hearing. 

A somewhat similar procedure is followed with respect to certain 
applic: ations and declarations filed under the Public Utility Holding 
Company Act of 1935 (see U-23) ; see also our answer to question 21, 
infra, particularly the discussion therein concerning rule V (i) of 
the Commission’s Rules of Practice. 

As pointed out in the introductory note to Part I: Rulemaking, 
the foregoing actions would often not be adjudicatory for purposes 
of the Administrative Procedure Act but are considered so for the 
purposes of this questionnaire. 

Under the Securities Act of 1933 and the Securities Exchange Act 
of 1934 and to a lesser extent under other acts administered, various 
rights accrue upon registration with the Commission and normally 
the Commission’s failure to take affirmative action has the effect of 
permitting the registration to become effective. Whether registra- 
tions which thus become automatically effective in the absence of 
action by the Commission can be considered adjudicatory for any 
purpose is questionable, although in connection with certain of these 
the Commission grants requests for acceleration; particularly since 
section 23 of the Securities Act provides that it shall be unlawful to 
represent that the fact that a registration statement with respect to a 
security is in effect indicates that the Commission has in any way 
passed upon the merits of or given approval to such security. 

For the purposes of this question, petitions for affirmative adjudica- 
tory action by the Commission and filings which become effective 
after the lapse of a specified period of time or by acceleration by the 
Commission, are considered to be petitions for adjudication or the 
amendment or setting aside of the same. There were 9,326 of these 
filings with the Commission. During this time the Commission ini- 
tiated 251 adjudicatory proceedings either to prevent a registration 
from becoming effective, to take away registrations already in effect, 
or otherwise to require or forbid action by private parties. 
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None of the foregoing statistics include proceedings pursuant to 
exemptive rules of this Commission. 


Answer to question 9 


9. The Commission has no function with respect to matters involved 
in (a) and (c). 

Matters relating to Commission management or personnel are gen- 
erally not of a quasi-judicial nature. The Commission ‘occasionally 
makes security determinations pursuant to Executive Order 10450 and 
on rare occasions makes a determination concerning violations of 
rules relating to conduct of its employees. Matters of this sort consti- 
tute a minute proportion of the Commission’s adjudicatory functions. 


Answer to question 10 


10. (a) Adjudications of the Commission are normally made only 
after formal proceedings. We have no informal adversary proceed- 
ings. Such orders as those instituting hearings or accelerating the ef- 
fective date of registration statements, which are not made upon a 
formal record, contain no recital that all relevant matters presented to 
the agency have been considered. 

(6) We have no rules of procedure relating to the type of sub- 
mission which will be considered relevant in any proceeding. How- 
ever, Commission rule of practice XI (b) states that briefs should 
be confined to matters in issue and that scandalous or impertinent 
matter may be stricken. 


Answer to question 11 


11. Adjudications made by the Commission fall solely under (0), 
the procedure for which is fully set forth in the answer to question 3, 
supra. 

With respect to (c) it may be noted that this Commission acts in 
an advisory capacity to the courts, but not as an agent of the courts, 
under chapter X of the Bankruptcy Act. Under sections 11 (d), (e), 
and (f) of the Public Utility Holding Company Act of 1935 it is 
provided that the Commission may be. appointed as sole trustee or 
receiver to hold or administer assets of a holding company or sub- 
sidiary under the direction of the court but the Commission has never 
been called on to act under this provision. 


Answer to question 12 


All adjudications fall under section 11 (0). 
Answer to question 13 


13. Excluding filings which become effective by lapse of time unless 
affirmative action is taken by the Commission and which are not strictly 
adjudicatory (see answer to question 8, supra) the adjudicatory func- 
tions of this Commission are for the most part required to be exercised 
on a record after notice and opportunity for hearing. As we have noted 
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in our answer to question 8, an actual hearing, as distinguished from 
an opportunity for hearing, is not always afforded. See also answer 
to question 21, infra.) Certain functions, generally of a permissive 
character, which have little or no effect upon others than the applicant, 
do not require these procedures, e. g., acceleration orders permitting 
registrations to become effective sooner than they would by mere lapse 
of time. We list below the provisions considered adjudicatory for 
purposes of this questionnaire (see introductory note to pt. I, supra) 
which are not required to be made on the record after opportunity for 
agency hearing. 

Of the 7 provisions considered adjudicatory under the Securities 
Act of 1933, 3 require a record and an opportunity for hearing. The 
others are accelerations of registration statements (sec. 8 (a) and 8 
(c)), orders dispensing with the written consents of experts (sec. 7) 
and orders permitting nondisclosure of certain portions of contracts 
(schedule A, item 30). 

With respect to the Securities Exchange Act of 1934, of the 28 
adjudicatory functions listed in the answer to question 1, 7 may be 
effective without notice and opportunity for hearing. They are: 
declaring effective the registration of a national securities exchange 
(sec. 6 (e)); permitting withdrawal of a registration of a national 
securities exchange (sec. 6 (f)); accelerating the effectiveness of the 
registration of a security on an exchange (sec. 12 (d)); accelerating 
the effectiveness of the registration of a broker-dealer (sec. 15 (b)) ; 
deferring the effective date of registration of a broker-dealer until 
the 30th day after the filing, prior to the effective date, of an amend- 
ment to an application for registration (sec. 15 (b) ) ; temporarily sus- 
pending the effectiveness of the registration of a broker or dealer for 
a period not exceeding 15 days pending a determination whether effec- 
tiveness should be postponed until final determination (sec. 15 (b) ) 
and summarily suspending trading for a period not exceeding 10 days 
of any securities registered on a national securities exchange (sec. 19 
(a) (4)). 

Section 20 (c) of the Holding Company Act provides that orders 
of the Commission under that act shall be issued only after opportunity 
for hearing. Similar provision is found in the Investment Company 
Act of 1940 (sec. 40 (a)) and the Investment Advisers Act of 1940 
(sec. 211 (c)). Nevertheless presumably there may be orders of a 
procedural nature which would not require a hearing. 

Out of the 11 adjudicatory provisions listed in section 1, supra, 
under the Trust Indenture Act of 1939, the following do not require 
notice and opportunity for hearing: To accelerate effective date of 
applications for qualification of indentures where securities are not 
registered under the Securities Act of 1933 (sec. 307 (c) ) ; to authorize 
incorporation by reference of documents filed under other acts admin- 
istered by the Commission (sec. 308 (a) ) ; to consolidate applications, 
reports and proceedings with those under other acts administered by 
the Commission (sec. 308 (b)); to disqualify trustee from acting as 
such under two or more indentures upon Commission initiative (sec. 
310 (b) (1) (i) ; and to issue orders to carry out the provisions of the 
act (sec. 319 (a)). 
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Answer to question 14 


14. As indicated in the answer to question 14 of the response to 
Part I: Rulemaking, at the present time the Commission is engaged 
in the promulgation of an extensive legislative program designed to 
clarify and strengthen the acts administered by the Commission. It is 
contemplated that the proposed program will be accompanied by a 
statement on the part of the Commission which, among other things, 
will describe instances where the meaning and intent of the C ongress is 
not clear or easily susceptible of implementation and will describe other 
problems of meaning that we have encountered. Upon completion of 
the program a copy of the pertinent parts will be forwarded to the 
committee in response to the question. 

With regard to (c) the only amendments to the acts administered 
by the Commission which have related to the adjudicatory functions 
of the agency were the 1936 amendments to the Securities Exchange 
Act of 1934. Early in 1936 the Commission recommended that the 
preexisting section 15 of that act be amended, first, to provide for 
the registration of brokers and dealers and, second, to define more 
precisely the Commission’s powers to regulate the over-the-counter 
market. The result was that section 15 in its then-existing form 
was repealed and what are now sections 15 (a) and 15 (b) were en- 
acted. These and related matters are discussed in our reply to section 
14 of part I relating to rulemaking. 

Although the Public Utility Holdmg Company Act of 1935 has 
never been amended since enacted, Private Law No. 893 (84th 
Cong., 2d sess.), dated August 9, 1956, however, had the effect of 
exempting the utility properties in the Philippine Islands owned by 
the General Public Utilities Corp. (GPU), a registered holding com- 
pany, from the integration provisions of section 11 (b) (1) and 
prevented enforcement of the Commission’s order requiring GPU to 
divest itself of such properties. (See pp. 17-19, 22d Annual Report 
of the Securities Exchange Commission for the background of this 
legislation.) Private Law No. 893 provided: 


That no law of the United States shall be held to require, or to authorize any 
department or independent agency of the Government to require, the General 
Public Utilities Corporation, a corporation organized and operating in the 
United States, to divest itself of control of, or any interest in, the Manila 
Electric Company, which produces and distributes electricity in and around the 
city of Manila in the Republic of the Philippines. 

With respect to (d), to the extent that many of the adjudicatory 
actions of the Commission rest upon the Commission’s finding as to 
the “public. interest” or involve action which the Commission finds 

“necessary,” there is necessarily some discretion involved. As pointed 
out by the Supreme Court, in such situations “the Commission’s dis- 
cretion must square with its responsibility.” The courts should in- 
terfere with this discretion “only if the remedy chosen is unwar- 
ranted in law or is without justification in fact” (American Power 
& Light Co. v S. EF. C. (329 U.S. 90, 112-113). In other types of 
action the Commission’s discretion is broader, as, for example, the 
Commission’s action in accelerating a registration statement. pursuant 
to section 8 (a) of the Securities Act of 1933 or its action in suspend- 
ing trading in a registered security on a national securities exchange 
for a 10-day period, pursuant to section 19 (a) (4) of the Securities 
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Exchange Act of 1934. The breadth of the Commission’s discretion 
in refusing to reopen a proceeding for the integration of a public- 
utility holding company system under section 11 (b) of the Public 
Utility Holding Company Act of 1935 is presently the subject of a 
case pending in the Supreme Court. (See S. #. C. v. Louisiana 


Power and Light Co., Supreme Court No. 466.) 


Answer to question 15 


15. The Commission normally affords all interested parties oppor- 
tunity for the submission and consideration of facts, arguments, 
offers of settlement or proposals of adjustment. With respect to cer- 
tain proceedings, such as those involving registration statements 
which are intended to set forth all the facts about securities to be 
offered for sale, there is usually little, if any, room for offers of 
settlement or proposals of adjustment since the registrant is required 
to give the full facts. The Commission normally does not institute 
stop-order proceedings, however, without advising the registrant of 
the matters as to which the registration statement appears to be de- 
ficient, unless the statement appears to be drafted with fraudulent 
intent or to be so deficient that it needs major corrections and addi- 
tions. It is through the stop-order proceeding that the Commission 
is enabled to learn the facts. Also, where filings would become effec- 
tive by lapse of time in the absence of Commission action, the neces- 
sity of completing the formal proceedings quickly may cut down the 
opportunity to afford certain of the informal procedures mentioned. 

In certain circumstances allowing any additional time prior to action 
would defeat the entire purpose of the proceeding and would act to the 
detriment of the public. For example, in the case of a summary sus- 
pension under section 19 (a) (4) of the Securities Exchange Act of 
1934, any advance hint of such action might permit speculators to take 
advantage of the effect of such action on the securities markets. 


Answer to question 16 


16 (a) The Commission’s rule of practice II (b) allows persons to 
be represented by an attorney in proceedings before the Commission. 
(6) An attorney of record is served all notices and papers as if he 
were a party to the proceeding. See Commission Rule of Practice 
III (a). 
Answer to question 17 


17. Commission Rule of Practice ITT (c) designates the methods of 
public notice. These include publication in the Federal Register, 
release to the public press, and distribution to the appropriate mailing 
lists cited previously in answer to question 3, part I. 


Answer to question 18 


18. In every controversy heard by the Commission the interested 
operating division of the staff is a party. Therefore, the Commission 
itself does not urge determination by consent. Often there are nego- 
tiations between the operating division and the other interested parties 

resulting in a proposal which is jointly recommended to the Com- 
mission. 
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Answer to question 19 


The Commission issues numerous declaratory orders as to the 
ae of persons under the Public Utility Holding Company Act of 
1935 and the Investment Company Act of 1940. These orders are 
specifically provided for in the sections of those statutes referred to 
below. The Commission has rarely had requests for any other type 
of declaratory orders. 

The Commission has not promulgated any procedural rule regard- 
ing the issuance of declaratory orders under the Holding Company 
Act. Substantive rules, however, declaring persons and companies to 
be exempt from the act have been promulgated (see rule U-7). Below 
are listed the sections of the act and the orders of a declaratory n: a 
thereunder, if any, which have been issued in the years 1955 and 1956 

Section 2 ( a) (3), Declaration as to status re electric utility com- 
panies: None. 

Section 2 (a) (4), Declaration as to status re gas utility companies: 
None. 

Section 2 (a) (7), Declaration as to companies found not to be hold- 
Bonen ta, None 

Section 2 (a) (8), Declaration as to companies found not to be sub- 
sidiaries of holding companies: None. 

Section 2 (a) (11) (D), Declaration of status of persons regarding 
affiliated relationships: None. 

Section 5 (d), Declaration that a registrant is no longer a holding 
company : 





HCA registrant Date | Company 
13015...._.__.__| Oct. 20, 1955 | Wisconsin Southern Gas Co., Ine. 

eee Nov. 17,1955 | Interstate Power Co. 

(| RRR pas | Nov. 21,1955 | American Power & Light Co. 

13059_.. Dec. 12,1955 | Western Kentucky Gas Co. 


43088. ___ Jan. 16,1956 | The United Corp. 


| 





Below are listed the sections of the Investment Company Act 
and the orders of a declaratory nature, if any, issued by the Commis- 
sion during the years 1955 and 1956. 

Section 2 (a) (9 ) Declaration of status regarding “control”: None. 

Section 2 (a) (19) Declaration of status regarding investment ad- 
visers : None. 

Sec. 3 (b) (2), Declarations That Issuers Are Not Investment Com- 
panies: 








ICA release | Date Company 
No. 

Bn ky aeak en | Apr. 12,1955 | Mission Development Co. 
2220..........-.| Aug. 22,1955 | Real Silk Hosiery Mills, Inc. 
Bis necbeiees Oct. 24,1955 | Newmont Mining Corp. 
a ...| Jan. 24,1956 | Henry J. Kaiser Co. 
FP _..--| Feb. 13, 1956 American Israel Petroleum Corp. 
2320: ....-.--- Mar. 22, 1956 | Kio Oil & Development Co. 
2338...-.-------| Apr. 13, 1956 | American Israel Petroleum Corp. 
 waletates ..._| May 14,1956 | Western Utilities Corp. 
2370... .-- ...--| June 15,1956 | American Israel Petroleum Corp. 
eased _| July 13,1956 | Standard Properties, Inc. 


2028.22... ...| Oct. 16, 1956 | B.S. F. Co, 








nck ae de ane bo ene hee ee eee 
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Section 8 (f) : Declarations that registrants have ceased to be invest- 
| | ment companies (actions taken on Commission’s own motion not 
the | included) : 
of } 
are ra | : - | rere bores to ctee 
ys lease Date € 

to Ie nn ate | Company 
ype | ——-= rtd 

2089... .2-.+-----| Jan. 31,1955 | Government Employees Mutual Fund, Inc. 
‘d 2093. -- ...-| Feb. 16,1955 | Canada General Fund, Inc. 
ra- 9103. .....-.---.| Feb. 25,1955 | Cincinnati Fund, Ine. 
inv MET scar ste Mar. 81955 | Tobacco & Allied Stocks, Inc. 

. 2111___.-.------| Mar. 16,1955 | Puritan Fund, Inc. 

3s to i Mar. 29, 1955 | Lexington Funds, Inc. 
| a Ss | Apr. 12,1955 | Mission Development Co. 
ow 9140. .__-- | May 2,1955 | Independence Trust Shares. 
ure OD aac seal as | Capitol Savings Plan Contract Certificates. 
ae S148. 235. do...- | Independence Trust Shares Purchase Plans. 
56. ee ; | May 25,1955 | Atomic Electronics Fund, Inc. (Mass.). 

2163. ...- ae June 14,1955 | Atomic & Electronic Fund, Inc. (Md.). 
ym- mens 3 5 | July 98,1955 | United Fixed Shares. 

2188_... | July 18,1955 | Super-Corporations of America. 
3 2201._........-.| July 26,1955 | Mutual Fund of Boston, Inc. 
es: | eres .do........| The Pilgrim Fund. 

215 | Aug. 16,1955 | The Connecticut Investment Management Corp. 


9218.._.---.---.| Aug, 22,1955 | Petroleum & Trading Corp. 


Id- —, Ee | Oct. 24,1955 | Newmont Mining Corp. 
255......-..--.| Nov. 3,1955 | Ulen Management Co. o 
ai ~ -- {United States & International] Securities Corp. ' 
2256... - - | Nov. 8 1955 \ Devon Securities Corp. , 
ub- 2266.......-----| Dee. 1,1955 | Crum & Forster Securities Corp, 
eS | Dec. 12,1955 | Astor Financial Corp. 
eee eee | Dec. 22,1955 | Guardian Investment Trust. 
ing j 2207....-..--.--} Jan. 16, 1956 trainee Tame Pauiies, Ine. eS 
‘ i , _ ‘ -e |f Allied International Investing Corp. 
i 2310-.--.--- | Feb. 13, 1956 i\ British Type Investors, Inc. 
ne ee con | Feb. 27,1956 | The Kings Virginian Corp. 
5 2325 . | Mar. 15, 1956 | The Wealden Co. 
2331. | Mar. 30,1956 | Natural Resources of Canada Fund, Inc, 
2347... -- ...--| Apr. 27,1956 | J. D. Adams Manufacturing Co. 
Ee eke June 15,1956 | Webster Investment Co., Inc. 
ee | June 25, 1956 | Boston Securities Co. 
, ees a -do.... | Emerson Mutual Fund, Ine, 


danny do-- | Pacifie-American Investors, Inc. 
2385.._...._-...| July 5,1956 | Atomic & Solar Energy Fund, Ine. 
July 17,1956 | The Helser Fund, Inc. 





9395._..........| Aug. 6,1956'| Great Lakes Seaway Fund, Inc. 
GOR os kn daatdsdté | Sept. 5,1956 | Atomic Age Fund. 
Wis cencs oes. Tasos ae | Metals Fund, Ine. 
2418.__.._______| Oct. 1,1956 | Tri-State Investment Co. 
M4... _.| Nov. 2,1956 | Sunset International Petroleum Corp. 
2445............| Nov. 26,1956 | Penn Valley Crude Oil Corp. 
a PAGO. ois sccnecs Dec. 3, 1956 |. South American Gold & Platinum Co. 
ct stare oN a na a a . eee e 
‘is- ; . : : Bone 
Section 16 (b) Declarations in connection with objections regard- 
ne. | ing mailing material: None. 
a. | Section 35 (d) Declarations regarding deceptive or misleading’ 
| names: None. ! 
m- | Answer to question 20 


20. The Public Utility Holding Company Act of 1935 and the In- 
| vestment Company Act of 1940 specifically provide for declaratory 
orders (see answer to question 19, supra) and the procedure to be 
— followed in connection with the issuance of such orders. In addition ; 
the Commission’s Rules of Practice apply to all of the Commission’s 
adjudicatory functions. Therefore, it has not been necessary to pro- 
mulgate procedural rules relating specifically to these declaratory 
orders. With respect to other types of declaratory orders, the Com- 
mission has not felt it necessary to promulgate procedural rules since 
there have been only two requests for such declarations since the pas- 
sage of the Administrative Procedure Act. 
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Answer to question 21 


21. As indicated in the introductory note the Commission in con- 
tested proceedings attempts to provide whatever procedure is 
requested by the parties under Commission rule of practice 3 (e). 

As indicated in our answer to question 8, supra, the Commission has 
for several years employed a technique for disposing of routine, un- 
contested applications without formal hearings and the filing of 
unnecessary documents. Such applications, which are required to 
contain all relevant facts, are carefully reviewed by the staff of the 
Commission. If the staff has no question as to the propriety of 
granting the authority requested, the application is reported and dis- 
cussed with the C ommission. Unless objection is raised the applica- 
tion is considered as in evidence. (See rule of practice V (1) and 
rule N-2 (f) under the Investment Company Act of 1940.) If the 
Commission agrees with the staff’s views it issues a notice of the filing 
of the application which contains a statement that interested per- 
sons may request a hearing. Such notice is served upon the parties, 
sent to the Commission’s mailing list and published in the Federal 
Register. If no hearing is requested an order approving the applica- 
tion is issued by the Commission as a matter of course. If the staff 
believes a substantial question is involved, and the Commission agrees, 
or if an interested person requests a hearing, giving a substantial rea- 
son therefor, the matter is noticed for hearing and the usual adjudi- 
catory procedure is followed. For example, the shortened procedure 
is followed in connection with applications to delist securities from na- 
tional securities exchanges and applications by exchanges for the exten- 
sion of unlisted trading privileges (Securities Exchange Act, sec. 12 
(d) and 12 (f)), applications by companies subject to the Public Util- 
ity Holding Company Act to issue and sell securities and to acquire se- 
curities or “utility : assets (secs. 6, 7,9, and 10). (See also rule U-23 
under the Public Utility Holding Company Act of 1935 «nd rule 
N-5 under the Investment Company Act of 1940.) 

As described above, registration of securities under the Securities 
Act of 1933 is handled on an informal basis with resort to the formal 
procedures prescribed in the act only in rare cases. After review of 
the registration statement as originally filed by the staff a letter or 
memorandum of suggestions and comments is sent to the registrant in 
which possible deficiencies are noted. Upon the filing of a satisfactory 
amendment, the registration statement is permitted to become effective. 

The proxy rules adopted under the Securities Exchange Act of 1934 
(regulation X—14) provide for the filing of preliminary copies of 
proxy soliciting material although such filings are not provided for 
by the statute. This procedure permits persons soliciting proxies to 
receive and consider the comments of the staff regarding possible 
deficiencies before printing their material in final form. 

Since the adoption of an amendment to the Commission’s competi- 
tive bidding rule U-—50 under the Public Utility Holding Company 
Act of 1935 in January 1954, it is no longer necessary for the Commis- 
sion to issue supplemental orders in cases where the person selling 
securities under the rule receives two or more bids. Prior to the 
amendment, in every case the company was required to inform the 
Commission of the results of the bidding procedure; i. e., the bids 
received and accepted, and the offering price and underwriters spread. 
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Following this the Commission was required to issue a supplemental 
order either approving or denying effectiveness of the proposals. The 
amendment results in a saving of time and expense to issuers and 
sellers and to the Commission itself. (See Holding Company Act 
releases Nos. 12206—Y and 12298.) 


Answer to question 22 


22. We have no statistics to show what proportion of the Commis- 
sion’s adjudication is based on questions concerning the violation of 
rules. Cases involving denial or revocation of broker-dealer registra- 
tions under section 15 (b) of the Securities Exchange Act of 1934, 
which constitute a substantial proportion of the Commission’s adjudi- 

‘atory functions, normally involve violations of the Commission’s rules 
or statutes or both. Proceedings under the Public Utility Holding 
Company Act of 1935 and the Investment Company Act of 1940 nor- 
mally do not involve questions of violations of the rules of the Com- 
mission, but rather are for the purpose of determining whether certain 
proposed action can be taken consistently with the interest of public 
investors. In nearly every case the matters to be decided are peculiar 
to that case. The Commission follows the principle of stare decisis 
in substantially the same manner as do the courts. 


Answer to question 23 


23. In answers to questions 23, 24, 25, and 26 hearings under the 
Commission's exemptive rules have been included. 








1954 1955 | First 9 
months, 1956 
spaghetti ig tcdaainiatine teams Se erent | “iene 
Public | 7 | 8 8 
Nonpublic... BP a thascelld 3 





Answer to question 24 





| | 
| 1954 | 1955 First 9 
months, 1956 
hibit tablet LLiLe, TEER Teme SEE S208 r Sibbbhs bebe 
Contested. ._- 27 | 24 26 
Uncontested !__. , sai —_ i 14 | 15 4 
1 Even in uncontested cases the Commissian must examine the record and determine independently, in 


the absence of a contest, a basis for adverse findings and what dispositions should be made. 


Answer to question 26 


1954 ; : REE ened Er rake Joes Lh eee ee eee 49 
1955 : Ji Udi LUO SR See See 47 
lst 9 months 1956__- tiled! SL sda bess J cad aptonss cease eee 53 


NoTe.—Oral arguments carried as hearings. 
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Answer to question 26 





1954 1955 
a a ea ee ile Sateen nate a ek eee en 1 1 
Ga Fa ie eet Goi ie i oidec dk edule wv nsasl Labulhs davis node item pea kaa eee 8 8 
GO stan ck eerinedad cates pee es Salen ee tee h bh nahn tke thei 4 7 


Answer to question 27 


27. The following statistics concerning litigated cases during the 
year 1955 reflect the aver age length of time they were pending ‘from 
the date of the institution of the “proceeding by the Commission until 
the final disposition of the matter by the Commission. Certain of 
these matters were before the staff for a period prior to the institution 
of the formal proceeding as where a registration statement was filed 
and subsequently a stop “order proceeding was instituted. There are 
included in the figures matters settled by consent or default, most of 
which are under the Securities Exchange Act of 1934. 

The average length of time required for decision was as follows: 


Months 
SRE SOE TUM, i en a 7.8 
OER Sr BOUT | cit ca ted nce cide < po eb conan 6.6 
Public Utiiity Holding Company Act of 1930...W...<2 nn cn nnn. a 5.5 
‘Trupt Taentere Art or T9000. tsi a a a ee (*) 
Pavesi, Commetny AGE Or 10802 eS et. De 
Investment Advisers Act of 1940_._--______-________- Jad tigk assiemiiee a> eek 3.5 


1 No cases. 

The following figures for the calendar year 1955 include contested 
and noncontested matters and include filings which become effective 
after a lapse of time without any formal action thereon by the Com- 
mission (but filings under exemptive rules are not included). Under 
the Securities Act of 1933 there were 870 registrations, which became 
effective in an average time of 23.1 days. There were 3,184 matters 
under the Securities Exchange Act of 1934, the average time consumed 
in these matters was 15.41 days. Under the Public U tility Holding 
Company Act of 1935 there were 168 matters, which consumed an 
average time of 49.2 days. There were 159 matters under the Trust 
Indenture Act of 1939, 100 under the Investment Company Act 
of 1940 and 200 under the Investment Advisers Act of 1940. The 
average times for these matters were 23, 36.35, and 21.5 days, respec- 
tively. 

Answer to question 28 


28. Only litigated cases are dealt with in connection with this ques- 
tion. Even in the litigated cases there are some not heard by the 
hearing examiner or on which there are no recommended decisions. 
(See introductory note to Part I: Rulemaking.) 

In 1955 there was a total of 53 cases litigated under all acts admin- 
istered by the Commission—3 under the 1933 act, 35 under the 193 
act, 11 under the 1935 act, 3 under the Investment Company Act of 
1940 and 1 under the Investment Advisers Act of 1940. 

Each of the litigated cases under the 1933 act was assigned to a 
hearing examiner who made a recommended decision. The registra- 
tion statements which were the subjects of these proceedings were 
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pending an average of 214 months prior to institution of the pro- 
ceeding and concurrent assignment to a hearing examiner. There- 
after an average time of 6 months more elapsed before the hearing 
examiner’s decision and an average of 154 months more prior to final 
disposition by the Commission. 

Of the litigated cases under the 1934 act only nine of the total cases 
were assigned to hearing examiners. Two proceedings were insti- 
tuted and assigned to hearing examiners an average of three-fourth’s 
of a month after the initial filing with the Commission; the other 
seven were assigned to the hearing examiner upon the initiation of 
the proceeding by the Commission. The cases were pending prior 
to the hearing examiner’s decision, an average of 1014 months. This 
elapsed time includes time for the hearing, interlocutory decisions, 
requested continuances, etc. Thereafter, the Commission rendered 
a final decision in the total number of litigs ited cases in slightly less 
than 4 months on the average. 

The 11 litigated matters under the Public Utility Holding Com- 
pany Act of 1935 were pending prior to assignment an average of 
2.63 months. Thereafter, they were before the hearing exaniiner an 
average of 2.6 months each. There were no recommended decisions 
by the hearing examiner and the Commission rendered a final deci- 
sion in 2.6 months on the average after the record was closed. There 
were no litigated cases during the period under the Trust Indenture 
Act of 1939. 

The Investment Company Act of 1940 resulted in three litigated 
matters which were pending prior to assignment exactly 1 month 
each. There were no recommended decisions and the Commission 
rendered final decision in 124 months on the average after the assign- 
ment. 

Only one matter was litigated under the Investment Advisers Act fs 
1940, which was pending prior to assignment one-half month; it wa 
before the hearing examiner 214 months and before the Commission 
1 month. 


Answer to question 29 


. It is estimated that between 75 and 85 percent of the Commis- 
sion’s time is spent in quasi-judicial action as defined for purposes of 
this questionnaire. (See introductory note to Part I: Rulemaking.) 
The rest of the Commission’s time is spent in rulemaking, drafting 
and commenting on legislative proposals, personnel matters and au- 
thorization of investigations and enforcement activities, etc. The 
major proportion of this time is taken up by rulemaking. 


Answer to question 30 


30. We do not have readily available figures as of October 1, 1956, 
but we do have figures for December 3] , 1956. We assume these 
would be generally similar to those. of 3 months earlier. 

As of December 31, 1956, the following litigated cases, including 
those initiated under ‘the Commission’s exemptive rules, were pend- 
ing either from the date of the initial filing with the Commission or 


95899—57— pt. 11d——_8 
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from the date of the initial action taken by the Commission in the 
matter as follows: 


Cases Average time 
pending 
















Months 
I a as eM il ea ia eee 


1s 
Securities Exchange Act of 1984_........- 222-222. ence een nnn n ee need 49 
Public Utility Holding Company Act of 1935__............--....--..-----.-. 5 
Investment Company Act of 1940 3 
Investment Advisers Act of 1940 2 


In the balance of our answer to this question, as in question 27, 
supra, we include not only petitions but filings which become effective 
by mere lapse of time in the absence of Commission action. 

Of this type of matter there were pending as of December 31, 1956, 
123 under the 1933 act, 106 under the 1934 act, 23 under the 1935 act, 
30 under the 1939 act, 38 under the Investment Company Act of 1940, 
and 30 under the Investment Advisers Act of 1940. The average 
time a filing was pending on this date is not readily available, but it 
is assumed that it would approximate one-half of the time as those 
same type filings considered during the prior year. (See answer to 
question 27, supra. ) 

In the first 9 months of 1956, there were 794 matters concluded under 
the 1933 act, of which 696 were favorable to the petitioner and 98 
unfavorable. 

There were 2,602 matters concluded under the 1934 act, only 25 
of which were unfavorable to the petitioner. Of the 108 matters con- 
cluded under the 1935 act, 3 were unfavorable; in other cases under 
the 1935 act there were fees requested and certain allowances were 
denied in whole or in part. 

Under the 1939 act there were 165 matters, all of which were con- 
cluded favorably to the petitioner. The same was true in the 62 
matters under the Investment Company Act and 152 matters under the 
Investment Advisers Act. 



























Answer to question 31 





31. As indicated in our answer to question 22, supra, the Commis- 
sion follows the doctrine of stare decisis in a manner substantially 
identical to the court’s treatment of that doctrine in all cases handled 
by it. 

Answer to question 32 


32. The Commission publishes some final orders in the Federal 
Register; it issues releases for general publication of all final orders 
and distributes them to mailing lists cited previously in the response 
to question 3, part I. Its opinions are published by the Government 
Printing Office and are available for public use. The Commission’s 
public releases are usually available within a day after the issuance of 
its orders. The printed volumes of its opinions at present include 
only those opinions to September 1952. 
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SECURITIES AND ExCHANGE COMMISSION, 
Washington, D. C., May 6, 1957. 





Hon. Witui1am L. Dawson, 
Chairman, Committee on Government O perations, 
1501 House Office Building, Washington, D.C. 

Dear Mr. Dawson: Weare enclosing 12 copies of the Commission’s 
reply to the final parts of the questionnaire on administrative organi- 
zation, procedure, and practice concerning our administrative pro- 
cedures. 

We have attempted to furnish all information desired by the com- 
mittee. If there is any further information you may require, we 
will be happy to furnish it at your request. 

Sincerely yours, 













J. Stnciarr Armstrone, Chairman. 





Part Il] or Resronse or SEC Tro QueEsTIONNAIRE 






Answer to question 1 






1. The powers given to the Commission by the various statutes 
which it administers are for the most part described above. The 
legislative powers are set forth in part I, Question 1. The judicial 
powers are set forth in part II, question 1. The administrative func- 
tions include the power to conduct investigations and to institute 
proceedings in the courts to prevent noncompliance with the laws 
administered. The sections involved are set forth in the answer to 
question 3, this part. ‘The Commission also has made detailed studies 
pursuant to legislative direction. See,e. g., sections 11 (e) and 19 (c) 
of the Securities Exchange Act of 1934. The Commission is given 
authority to employ a staft of experts to carry out its functions. See, 
e. g., section 4 (b) of the 1934 act. 














Answer to question 2 






2, No powers required to be exercised by the Commission itself are 
delegated to the staff. (See also answers to 1 (c), Part I: Rulemak- 
ing, and 1 (c), Part Il: Adjudication, supra.) Under the Public 
Utility Holding Company Act of 1935 and under the investment Com- 
pany Act of 1940 the Commission has. delegated to the Division of 
Corporate Regulation the authority to extend for periods up to 60 
days the time for filing certain reports required by rules of the Com- 
mission. Asa matter of administration regional administrators, divi- 
sion heads and other responsible members of the staff confer and 
correspond with interested persons on an informal basis but without 
authority to commit the Commission to any decision or action without 

itsapproval. As to investigations, see question 3, this part, infra, 















Answer to question 3 






3. Each of the acts administered by the Commission contains 
specific authorization for the conduct of such investigations as it deems 
necessary to determine whether a violation has occurred or is about 
to occur and for the purposes of prescribing rules and recommending 
legislation. The sections of the acts authorizing investigations by 
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the Commission are: Sections 8 (e), 19 (b) and 20 (a) of the Securities 
Act of 1933; section 21 (a) of the Securities Exchange Act of 1934 

sections 11 (a), 13 (g), 18 (a), 18 (b) and 30 of the Public Utility 
Holding C mney aS of 1935; section 321 (a) of the Trust Indenture 
Act of 1939; sections 14 (b) and 42 (a) of the Investment Company 
Act of 1940; and section 509 (a) of the Investment Advisers Act of 
1940. 

Under the above sections the Commission may either require or 
permit any person to file with it a statement in writing under oath or 
otherwise as to all the facts and circumstances concerning the matter 
to be investigated. In specific cases, officers designated by the Com- 
mission are authorized, pursuant to statutory authority, to issue sub- 
penas requiring the attendance of witnesses and the production of 
documentary evidence; they are also authorized to administer oaths 
for the purpose of taking sworn testimony. See section 19 (b) Securi- 
ties Act of 1933: section 21 (b) Securities Exchange Act of 1934: 
section 18 (c) Public Utility Holding Company Act of 1935; section 
321 (a) Trust Indenture Act of 1939; section 42 (b) Investment Com- 
pany Act of 1940; section 209 (b) Investment Advisers Act of 1940. 
The Commission has the specific power to inspect the books of brokers 
or dealers registered under the Securities Exchange Act of 1934 (sec. 
17 (a)). The Commission is authorized in the course of an investiga- 
tion to grant immunity from prosecution if the witness claims his 
privilege against self-incrimination. (See sec. 22 (c) Securities Act 
of 1933; sec. 21 (d) Securities Exchange Act of 1934; sec. 18 (e) 
Public Utility Holding Act of 1935; see. 321 (a) Trust Indenture Act 
of 1939; sec. 42 (d) Investment Company Act of 1940; see. 209 (d) 
Investment Advisers Act of 1940.) The Commission is specifically 
authorized in certain instances to make public its findings in investiga- 
tions. (See, e. g., sec. 24 (b) of the Securities Exchange Act of 1934 
and sec. 22 (a) of the Public Utility Holding Company Act of 1935.) 

Each act administered by the Commission has specific provisions 
granting to the Commission authority to institute injunction proceed- 
ings or to refer matters to the United States Attorney for criminal 
prosecution. (See sec. 20 (b) of the Securities Act of 1933; sec. 21 (e) 
of the Securities Exchange Act of re sec. 18 (f) of the Public 
Utility Holding Company Act of 1935; . 321 (a) of the Trust In- 
denture Act of 1939; sec. 42 (a) of the Thvestinent Company Act of 
1940; and sec. 209 (e) of the Investment Advisers Act of 1940.) 


Answer to question 4 


4. Officers, employees, or agents engaged in investigative or 
prosecuting duties do not participate or advise in the making of 
final decisions in cases deemed adjudicatory under the Administra- 
tive Procedure Act, except with the consent of all interested parties. 
The Commission’s Office of Opinion Writing, which is entirely sep- 
arate from all operating divisions of the staff, assists it in the 
preparation of findings, opinions, and orders in contested matters. 
In matters considered to be adjudicatory within the meaning of the 
Administrative Procedure Act a recommended decision is made by 
a hearing examiner, appointed in accordance with section 11 of the 
Administrative Procedure Act, unless waived by the parties. Most 
proceedings under the Public Utility Holding Company Act of 1935 
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are rulemaking (see sec. 11 (e)) or determinations of an application 
for an or iginal license (see secs. 6, 7, 9, and 10) within the meaning 
of the Administrative Proce edure Act and in such cases a recom- 
mended decision if not waived is usually made by the Director of the 
Division of Corporate Regulation instead of by the hearing examiner. 
Exceptions to any rec ommended decision may be filed by an interested 
party. 


Answer to question § 


Members of the Commission do not participate personally in 
coh duactinge investigations or preparing cases for prosecution, except 
to authorize formal investigations, initiation of injunction or crim- 
inal proceeding, and to designate investigation officers. Formal 
investigations, in which members of the staff are authorized to issue 
subpenas, are instituted by order of the Commission upon a presenta- 
tion by the staff of reasonable grounds that such an investigation 
is appropriate. Preliminary consultations and conferences are con- 
ducted by the staff and the Commission gives consideration to any 
reasonable offers of settlement, stipulations, agreements regarding 
procedure and similar matters that may be developed at such con- 
sultations and conferences and submitted to it. Members of the Com- 
mission do not participate in investigatory hearings. The foregoing 
is without reference to noninvestigatory hearings. (See question 
26 (a), Part IT: Adjudication, supra.) 


Answer to question 6 


. Members of the Commission do not participate in investigative 
or Aiea utory functions except to authorize formal investigations 
(which includes designating officers to administer oaths, issue sub- 
penas, etc. (see question 5, “supra), to pass upon questions whether 
immunity from prosecution should be granted where the privilege 
against self-incrimination has been claimed, and to authorize insti- 
tution of injunction proceedings and submission to the Attorney 
General of recommendations for criminal prosecution. 

Individual commissioners who have been appointed from the staff 

where they were closely connected with the investigation or prosecu- 
tion stages of a case, as a matter of practice have refrained from 
participating in the adjudications thereof. See, for example, Otis & 
Co., Securities E xchange Act Release No. 4419 (1950) (at p. 2). 


Answer to question 7 


The Commission uses the services of its Office of Opinion 
Writing, which is independent of the rest of the staff and directly 
responsible to the Commission, in connection with its review of 
recommended decisions. Divisions of the staff which have partici- 
pated in the investigation, prosecution, or formulation of the recom- 
mended decision do not participate except with the express consent 
of all parties in cases which are adjudicatory within the meaning 
of the Administrative Procedure Act. The individual Commissioners 
may also use the aid of their personal legal assistants in such matters. 
In rare instances the General Counsel may advise the Commission 
in this area with respect to legal problems involved, where the General 
Counsel’s Office has not previously participated in the case. 
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The Commission may use the services of its Office of the Chief Ac- 
countant, which is independent of the rest of the staff and directly 
responsible to the Commission, in connection with its review. The 
staff of the Chief Accountant’s office may participate in proceedings 
involving accounting and auditing matters. It is also the function 
of the office to review and comment upon Commission opinions to the 
extent that they pertain to accounting and auditing matters. In 
instances where the office participates in a proceeding it is not con- 
sulted in connection with decisions except with the express consent 
of all parties in cases which are adjudicatory within the meaning of 
the Administrative Procedure Act, or in an editorial capacity after 
the Commission has reached its decision. 


Answer to question 8 


8. See answer to question 6, part I: Rulemaking, and question 13, 
Part IL: Adjudication. 


Answer to question 9 


Except as set forth in our answer to question 7, the Commission 
does not consult with any person on any question of fact or of Jaw in 
issue in any formal proceeding except (1) it is assisted in the prepara- 
tion of its findings and opinions by the members of its Office of 
Opinion Writing, an entirely independent unit of its staff, none of 
the members of which have any investigative or prosecuting functions 
and (2) with the specific consent of all parties to a proceeding, it 
may be assisted in the preparation of its findings and opinion in such 
proceeding by members of its staff who have participated therein. 
The Commission hearing officers write their recommended decisions 
on the basis of the formal record and the proposed findings of the 
parties without consultation with persons who have had any con- 
nection with the case. They very rarely have required assistance of 
any kind and thus the Commission has had no need to set up procedures 
for consultations. 

Answer to question 10 


10. The Commission has interpreted section 1004 (c) of title 5, 
United States Code, in accordance with the views expressed in Senate 
Report 752, 79th Congress, Ist session (on S. 7, the bill which in its 
final form became the Administrative Procedure Act), at page 18. 
While it has recognized that it is vested with both investigation- 
prosecution functions and adjudicatory functions—so that it must pass 
upon the question of whether an investigation or an administrative 
or other proceedings should be instituted on the basis of information 
presented to it by members of its staff even though it may subsequently 
be required to adjudicate the matter—it has followed a policy and 
practice to delegate the actual supervision of the investigation and 
prosecution of cases to responsible subordinate officers, and to separate 
itself as much as possible from the case once it has authorized its 
staff to proceed with the prosecution until the record has been com- 
pleted and submitted to it for adjudication in its quasi-judicial role. 
(See also our answer to question 6, this part, supra.) 


i 
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Answer to question 11 


11. (a) The Commission is furnished with the complete record in 
each case coming before it for decision. 

(6) All proposed findings, exceptions and briefs filed by partici- 
pants in a proceeding are included in the record furnished to the 
Commission. No précis of the views of the Commission’s staff and 
other participants is prepared except that, if oral argument is re- 
quested, the Commission is furnished with a brief prear cument memo- 
randum, prepared by its Office of Opinion Writing , outlining the facts, 
issues, and contentions expected to be discussed during the ‘argument. 


Part IV or Response or SECURITIES AND EXCHANGE COMMISSION 
TO QUESTIONNAIRE 


Questions 1 and 2 of this part will be answered together. 

1 and 2. Substantially all written submissions filed with this Com- 
mission are set forth in our answer to question 3, this part, infra. It 
will be noted that these consist for the most part of registrations, ap- 
plications, or declarations and current filings. Registrations and 
applications are voluntary in the sense that the registr ant has a choice 
whether or not to engage in a particular activity. Once having 
decided to do so, he must file the specified document. Thus registra- 
tion of securities under the Securities Act of 1933 is voluntary in the 
sense that the issuer is not required to sell any security through the 
use of the mails or of any means or instruments of transportation or 
communication in interstate commerce; if it decides to do so, however, 
unless some exemption is available, it must have a proper registration 
statement in effect. After a registration has become effective in many 
instances there are statutory requirements noted in question 3, this 
part, infra, concerning the filing of reports. 


Answer to question 3 


SECURITIES AOT OF 1933 


Pursuant 
Description to section 
Registration statements and amendments thereto__._.._______- 6. 
PYOSDRCTUNOE pci BS on ere ae eee 10. 
Parade) FOIIG on 2 ee nl ee s 


Trust and indenture and prospectus by issuer (regulation B-T)_ 3 (b). 

Preliminary data (prospectus, circular letters, etc.) to oil offer- 3 (b). 
ing (regulation B). 

Offering sheets for oil or gas rights and royalties (regulation 3 (b). 
B). 

Notification (regulation A) ...<c.60lusanénknde-onseseneanet 8 (b). 

Offering circular and written advertisements or other communi- 8 (b). 
cations (regulation A). 

Reports: of Sales’ (FORUINEION, Fh cee cc ented antennae 8 (b). 

Consent by nonresident to service of process (regulation A). 3 (b). 

Prospectus, statement to accompany assessment notice, and sell- 3 (b). 
ing literature (regulation A-M). 


1 Sec. 15 (d), Securities Exchange Act of 1934. 
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SECURITIES EXCHANGE AOT OF 1934—PUBLIC MATERIALS 
Description 

Application for registration of securities on a national securities 
exchange and amendments thereto. 

Certification of exchange approving securities for listing and 
registration. 

Suspemeon of tracing. w5tl Ceg so, cpeieldnbnnn cama sa 

Application to withdraw or strike a security from listing and 
registration. 

Notification of removal from listing and registration of matured, 
redeemed, or retired securities. 

Notification by an exchange of the admission to trading of a 
substituted or additional class of security. 

Periodic reports and amendments thereto____-_------------. 

Definitive proxy soliciting material (regulation X-—14)—-____-_-_ 

Report of ownership or of change in ownership of equity secu- 
rities by officers directors, and principal stockholders of 
issuers having listed equity securities. 

Application for permission to extend unlisted trading privileges, 
notification of changes, and notification of termination or 
suspension. 

Application for registration as a broker and dealer or to amend 
or supplenient such an application. 

BOOM S00, SRRUPATOUR NS CONNOR ENON sie sa catenin Ks ee Sen emo 

Irrevocable appointment of agent for service of process, plead- 
ings, and other papers. 

Notice by nonresident broker or dealer specifying address of 
place in United States where copies of books and records are 
located and undertaking to furnish to Commission, upon de- 
mand, copies of books and records he is required to maintain. 

Application by an exchange for registration or exemption from 
registration as a national securities exchange. 

NI oc oni anki nk ak te cibidint aecanl ghee eet hain a ceeenree ins 

Record disposal plans of national securities exchanges______~- 

Application for listing securities on an exempted exchange, and 
amendments. 

Periodic reports re securities on an exempted exchange, and 
amendments. 

Certification of exempted exchange approving securities for 
listing. 

Annual reports of issuers having securities listed on an exempted 
exchange at the date specified in the Commission’s exemption 
order. 

Application for registration as a national securities association 
or affiliated securities associations, and amendments. 

Annual supprement consundnted new 

Application by a national securities association or a broker or 
dealer for admission or continuance of broker or dealer as 
member of a national securities association, notwithstanding 
a disqualification under section 15A (b) (4). 

Application for review of disciplinary action or denial of mem- 
bership by registered securities association. 

Reports on stabilizing activities pertaining to a fixed price offer- 
ing of securities registered or to be registered under the Secu- 
rities Act of 1933, or offered or to be offered pursuant to an 
exemption under regulation A, or being or to be otherwise 
offered if aggregate offering price exceeds $300,000. 

Plans by exchanges authorizing payment of special commission 
in connection with a distribution of securities on exchanges. 
Report of financial condition submitted by nonregistered brokers 

and dealers, 


Pursuant 
to section 


12 (b). 
12 (d). 


12 (d). 
12 (d). 


12 (d). 
12 (a). 
13 (a), 15 (d). 


14 (b). 
16 (a). 


12 (f). 


15 (b). 


Es 
23 (a). 


ag, 


12 (d). 


13. 


15A. 


15A. 
15A (b) (4). 


15A (g). 


17. 


10. 
i. 
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PUBLIC UTILITY HOLDING COMPANY ACT OF 19385—PUBLIC MATERIALS 
Deacription 

Statement by a person employed or retained by a registered 
company or subsidiary thereof. 

Annual statement. i hea led. decesees sah aaekiod 

Notification of registration and registration statement by public 
utility holding companies. 

Application for order declaring registrant has ceased to be a 
holding company. 

Annual reports by registered holding companies________-_----- 

Applications for exemption and applications for declaratory 
orders regarding status of company under act by holding 
companies, subsidiaries, and other companies. 


12-month statement by bank claiming exemption______--------- 

Application for approval of mutual service company or declara- 
tion with respect to organization and conduct of business of 
subsidiary service company. 

Statement executed by financial institution authorizing repre- 
sentative to serve as officer or director of holding company or 
subsidiary, filed by representative. 

Statement of security ownership or change in such ownership 
filed by officers and directors of registered public utility hold- 
ing companies. 

Annual reports by mutual and subsidiary service companies__-_-_ 

Application by interested persons for approval of reorganization 
plans required in court proceedings for reorganization of 
registered holding companies and subsidiaries. 

Application by or on behalf of persons requesting approval of 
payment of fees, expenses or remuneration for services ren- 
dered in connection with a proceeding in reorganization in a 
United States court involving registered holding companies 
or subsidiaries. 

Application by registered holding companies and subsidiaries for 
approval of voluntary plans of reorganization to enable com- 
panies to conform with provisions of section 11 (b), and 
applications or affidavits in support of requests for fees and 
expenses by participants. 

Report by an affiliate service company or by a person principally 
engaged in performance of services for public utilities pro- 
posing to take any step in performance of service, construction 
or sale of goods. 

Application by registered holding company for approval of 
amount at which to enter investments pursuant to par. 8C of 
Uniform System of Accounts. 

Annual statements claiming exemption for small holding com- 
pany systems. 

Declaration with respect to solicitation of proxies or consents 
regarding reorganization and security transactions of regis- 
tered holding company or subsidiary. 

Annual statement claiming exemption for a holding company 
system which is intrastate or predominantly an operating 
company. 

Applications, declarations, and amendments thereto regarding 
sale and acquisition of assets and securities by registered 
holding companies, subsidiaries, and certain persons. 


Certificate of notification for short-term borrowings not re- 
quiring Commission approval. 


Notices of intention regarding proposed sales of securities and 
other assets not requiring filing of application or declaration. 


Pursuant 
to section 


12 (i). 


12 (i). 
5 (a), 5 (b). 


5 (d). 


5, 14. 

2 (a) (3), 2 
(a) (4), 2 
(a) (7) (B), 
2 (a) (8) 
(B),3 (a),3 
(b) 


3(a), 3d. 
13 (a), 13 (b). 
17 (ce). 


17 (a). 


13, 14. 
11 (f). 


pb als y 
11 (e). 


13 (e), 13 (f). 


15. 


8 (d). 
11 (g), 12 (e). 


3 (a) (1),3 (a) 
2. 


6 (b), 7,9 (a) 
(2), 9 (ce) 
(8), 1, 2 
(b), (c), (da), 
(f). 

6 (b), 7, 9 (ce) 
(3), 3. 45 
12 (b), (c), 
(d), (f). 

11, 12 (d), (f). 
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PUBLIC UTILITY HOLDING COMPANY ACT OF 1935—continued 


Description 

Statements in justification of fees and expenses proposed to 
be paid. 

Reports to stockholders by registered holding company or sub- 
sidiary thereof and annual reports submitted by registered 
holding company or subsidiary thereof to a State commis- 
sion covering operations not reported to Federal Power Com- 
mission. 


TBUST INDENTURE ACT OF 1939—-PUBLIC MATERIALS 


Statement of eligibility and qualification of corporations or in- 
dividuals as trustees. 

Application for qualification of indenture____--_------------- 

Se CRO COIN a steerer scene mienenieenmemnaiie 

Application re conflict of interest of trustees_._....--.-.------- 

inGdemtuiee spot ts... oe ee ke ee ee hed eho 

Application relative to affiliations between trustees and under- 
writers. 


INVESTMENT ADVISERS ACT OF 1940—-PUBLIC MATERIALS 


Application for registration as investment adviser and amend- 
ments and supplements thereto. 

Irrevocable appointment of agent for service of process, plead- 
ings and other papers. 

Application for determination that a person is an investment 
adviser. 


INVESTMENT COMPANY ACT OF 1940—PUBLIC MATERIALS 


Notification of registration of investment company 

Registration statement of investment company___._.___.._____ 

Fidelity bond, resolution of board of directors, modifications 
thereto, notice of cancellation or termination of bond for 
officers and employees of investment companies. 

Waiver of indemnification of officers and directors of invest- 
ment companies. 

Application for order determining registrant has ceased to be an 
investment company. 

Periodic reports of investment companies____________._-__-_ 

Annual, semiannual, and other periodic reports to security hold- 
ers of investment companies. 

PrOXY GOUCIEING MAVOTIM iiss obs sti Beni eek Ma eins ti whsiaskne 

Report of independent auditors examining records of invest- 
ment companies. 

Copies of court documents, ete. -26665-2 cece sabes csi 

Request by company for certificate to be issued to Secretary of 
Treasury pursuant to. 

Applications for exemption and other relief 


2Sec. 851 (e) (1) of the Internal Revenue Code of 1954. 


Pursuant 
to section 


6 (b), 7, 9, 10, 
12 (d). 
14, 15. 


305 or 307. 


307. 

304 (c), (d). 

310 (b) (1). 

313. 

310 ..(b) (8) 
(rule T—10B- 
3) or 310 (b) 
(6). 


203 (c) or 203 
(f), 204. 
211 (a). 


202 (a) 
(f). 


(11) 


8 (a). 
8 (b). 
17 (2). 


17 (h), (i). 


8 (f). 

30 (a), (bd) (1). 

30 (b) (2). 

20 (a). 

17.-(f). 

338 (Db). 

(*) 

2 (a) (9), 3 
(b) (2), 6 
(c),. (a): 7 
(d), 10 (e), 
10: 1.(2>y: al 
(aj, (ce), 12 
(d), ca), 
(d) (2), 14 
(a), 15 (a), 
16, Capp? 
(a), (b), 
(a), te), 38 
(i), 22: (da), 
23 (b) (5), 
(c) (3), 24 | 
(a), 2S ta), 
(2) (C), 28 
(c), 35. (d), 
and others. 
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INVESTMENT COMPANY ACT OF 1940—continued 

Pursuant 

to section 

Application for exemption of an employee’s security company-.-_ 6 (b). 

Application for an ineligible person to serve as officer, director, 9 (b). 
etc., of a registered investment company. 

Request for advisory report of the Commission relating to the 25 (b). 
reorganization of registered investment company. 

Repurchase of its own securities by a closed-end company —__—_- 23 (Cc). 

Notice of proposed redemption of outstanding securities of a 23 (c). 
closed-end company. 

Sales literature regarding securities of certain investment 24 (b). 
companies. : 

Statement of the Federal Savings & Loan Corporation relating 6 (a) (4). 
to the exemption of certain issuers. 

Statement of security ownership and changes in such ownership 30 (f). 
filed by officers, directors, and other specified insiders of reg- 
istered closed-end investment companies. 

Reports submitted pursuant to an order of the Commission. 


Description 


MISCELLANEOUS PUBLIC MATERIALS 


Transcripts of proceedings in public hearings including intermediate deci- 
sions, testimony, oral argument, motions, briefs, exceptions, and exhibits re- 
ceived in evidence. 


Periodic reports filed by the International Bank for Reconstruction and De- 


velopment (regulation BW, rules 1 to 4, sec. 15 (a) of the Bretton Woods Agree- 
ment Act). 


Documents filed with any clerk of court except such as may be impounded or 
ordered to be kept secret by the court. These include such papers and docu- 
ments as are received by the Commission from the Federal courts relating to the 
reorganizations and arrangements of corporations pursuant to chapters X and 


XI, respectively, by the National Bankruptcy Act, and documents filed by the 
Commission. 


Commission findings, opinions, orders, rulings, and notices issued for public 
release. 

Hearings and comments on proposed rules or statements of policy, etc., except 
where the writer requests that his comments not be made public. 

Reports by the Commission to the Congress as a whole. 


Answer to question 4 


4. To facilitate widespread press coverage of financial and other 
proposals filed with, ani actions by, the Commission, and thus con- 
tribute to a greater public knowledge and understanding of the Com- 
mission’s activities, a daily digest or summary of all such develop- 
ments is prepared and distributed to the press. In addition to sum- 
marizing the Commission’s orders, decisions, and rules, including such 
administrative actions as the suspension of registration statements or 
regulation A notifications with respect to public offerings of securities 
or the revocation of broker-dealer registrations, a brief description of 
all new financing proposals included in registration statements filed 
with the Commission, including the terms of the offering, expected use 
of the proceeds, and similar information, is reflected in the daily 
summary. 


Answer to question § 


. Matters of public record may be inspected in the public reference 
room at the principal office of the Commission, and such material on 
file at regional oflices of the Commission may be inspected at those 
offices during regular business hours. Copy of matters of public 
record will be sold to any person upon payment of reasonable charges. 
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The mailing lists maintained by the Commission are set forth in the 
response to question 3, part I. Interested persons may be placed on 
these lists without charge. Selected Commission publications are also 
available for purchase from the Superintendent of Documents. 


Answer to question 6 


6. Where applications or petitions are filed which may affect the 
interest of other persons (and these would be substantially all appli- 
cations or petitions filed), the Commission issues a release of either 
a notice of hearing thereon or giving third parties an opportunity to 
request a hearing. See,e. g., rule N-2 under the Investment Company 
Act of 1940 and Rules U-23 under the public Utility Holding Com- 
pany Act of 1935. The release is made available to the press and sent 
out to the appropriate mailing lists. In addition, the notice is printed 
in the Federal Register. 


A nsiver to question d 


7. Not unless a dissent is made a matter of record by one of the 
Commissioners or whenever an opinion is published. 


Answer to question 8 


8. Portions of material contracts required to be filed as part of 
registration statements under the Securities Act of 1933 are not avail- 
able to the public where the Commission has determined upon appli- 
cation that disclosure of such portion would impair the value of the 
contract and would not be necessary for the protection of investors. 
See schedule A, paragraph 30 of the Securities Act of 1933. Trade 
secrets or processes in any application, report, or document filed with 
the Commission under the Securities Exchange Act of 1934 are not 
available to the public where requests for confidential treatment have 
been made, unless the Commission finds that disclosure of such in- 
formation is in the public interest. See section 24 (a) and (b) of 
the Securities Exchange Act of 1934. Similar statutory provisions 
authorize confidential treatment of trade secrets, etc. filed under other 
acts administered by the Commission. See section 22 of the Public 
Utility Holding Company Act of 1935 and section 35 (a) of the In- 
vestment Company Act of 1940. Various other materials in the Com- 
mission’s files but which are not formally filed with the Commission 
and which, if disclosed, might adversely affect the public interest, are 
generally not available to the public. 

Pursuant to rule 15B-8 (b) under the Securities Exchange Act of 
1934 (17 C. F. R. 240.15B-8 (b)), schedules of securities furnished as 
part of the statement of financial condition filed with an application 
for registration as a broker or dealer is deemed confidential 1f bound 
sepi arately from the balance of such statement, except that it is avail- 
able for official use by certain persons. Similar confidential treat- 
ment attaches to certain schedules in annual reports of exchange mem- 
bers, brokers, or dealers which is bound separately. (See rule 17A-5 
(3) under the Securities Exchange Act of 1934, 17 C. F. R. 240.17A-5 
(3).) 
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> | Answer to question 9 
) We believe that the authority to maintain the documents set 
forth in question 8, supra, as nonpublic can be found, in addition to 
the statutory. provisions specified therein, in the inherent power of 
the Commission to protect the public interest, as well as the Com- 
mission’s general powers set forth in our answer to question 2, Part I: 
2 Rulemaking, supra, and question 2, Part II: Adjudication, supra. 
: Part V. Response or SECURITIES AND ExcHANGE COMMISSION TO 
) (JUESTIONN AIRE 
5 Answer to question 1 
ADJUDICATORY * 
Backlog, 
Dec. $1, 1956 
Sec. 8, (b), Securition Act Of 190G  qccisnccnsneal.} ssid aiiisstedemieennaell 8 
Registrations Guaer te Ilveo Bee (80G. O) nose knew 23 
Me BOR. yl PL. | Se ee ey eee ee Se ee 10 
Listing under tite 1064 aét-(iee. Ta (8)) os ea eee 10 
Proxy statements under the 1934 act (sec. 14)----__--__--__-______---_- 25 
Unlisted trading and delisting under the 1934 act (secs. 12 (d) and 
Be AD schicken msdn Santana einen a ita aa 4 
s,roker-dealer registrations under the 1934 act (sec. 15).-----___________ 67 
5 Sec. 15 (b) Securities Exchange Act of 1984........_._..__--__.______- 45 
Sec. 15 A (1) Securities Exchange Act of 1934__.-____-_-__-_____ 2 
- Public Utility Holding Company Act (sees. 6, 7, 9, and 10)_-.__________ 28 
- Trust. THGGHtUPS BCE {SOCB. TU SUN. Ne Pegi ncicee cece sers civeciccerenneendeuieeenatieteanbiies <nen 30 
Investment Company Act (various exemptions) ......___-...__________ 41 
Investment Advisers Act: (860) 206) a he 17 
1 For the adjudicatory workload, see answer to question 3, this part, infra. 
! Rulemaking workload and backlog 
; 1955 1956 | Dee. 31, 1956 
Securities Act of 1933: 
See. 3 (b) 1 1 2 
; Sees. 5 and 19 (a) l ; 1 
Sees. 6, 7, 10, and 19 (a) ; ; 2 1 
sec. 13 iS ==! 2 
Sec. 17 1 | 1 
Schedule A 2 1 4 
Bretton Woods Agreement l ds 
Securities Exchange Act of 1934: 
Sees. 3 (a) (12), 12 (a), and 23 (a)... S3é ; 
Secs. 9 (a) (6) and 23 (a) | 1 
Sec. 10 21. . 
, Sec. 12 ill 2 | 1 | 1 
Sees. 13 and 15 (d) 1 : 
Secs. 14 and 23 (a) 1| 1 
: Sec. 15 6 3 3 
| Sec. 16 2 |. 
Sees. 17 and 23 (a) 2 | 1 
Sec. 23 (a) : 2 1 | 
Sec. 24 | l |- . 
Public Utility Holding C Hy ey Act of 1935: | 
Secs. 2 (a) (3), (4), and 20 ( 1} 
Secs. 6 and 7 ats 
Secs. 12 (b) and 20 (a) ae 2 
Secs. 17 (c) and 20 (a) . ‘ | | 1 
Investment Company Act of 1940: 
Sec. 6 (c) . : l 
Sec. 8 (b) l l 
Sec. 17 (d) l 


Sec. 24 (e) . : ‘ ; 5 ; 1 
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Answer to question 2 


2. The major steps in adjudication and the time pete for each 
of these steps is set forth in the answer to question 28, Part II: 
Adjudication, supra. 

The major rulemaking steps are preparation of draft rule by the 
staff, consideration of the draft rule by the Commission, public notice 
of the draft as approved by the Commission, consideration of public 
comments thereon by the staff and preparation of summaries of com- 
ments for the Commission, consideration by the Commis ssion of com- 
ments and, if adopted, publication of the rule. There is normally 
a 30-day delay after publication in the Federal Register, pursuant to 
the Administrative Procedure Act. See also our answer to question 
3, Part I: Rulemaking, supra. The overall time required for these 
procedures is so varied that it is impossible to give a representative 
figure as to the time required. However, normally several weeks is 
required for the reception of public comments which are usually in 
writing. Sometimes the Commission affords a public hearing on 
rules. 

The longest proceeding in these 2 years was pending prior to 1955 
and was decided in 1957 (In the Matter of Touche, Niven, Bailey and 
Smart). It was a hearing under the Commission’s Rules of Practice 
to determine whether the privilege of an accounting firm to practice 
before the Commission should be suspended or revoked. The issues 
involved a determination of whether a public accounting firm had 
been sufficiently independent in its audit of a commercial finance com- 
pany. There were approximately 3,500 pages of testimony, and dur- 
ing the hearing there were various postponements for the convenience 
of parties, counsel, and witnesses. Briefs by the staff and the re- 
spondents in the matter required a careful analysis of the auditing 
procedure used in the audit of the company, and of the condition, his- 
tory, and prospects of the company’s six principal debtors, and re- 
quired several months to draft. The preparation of reply briefs re- 
quired 3 months. Since the investigation was private and only two 
persons on the staff were assigned to the handling of the case, de- 
lay was caused when they had to perform other duties. The hearing 
examiners’ report was 335 pages, and proposed findings and briefs by 

the parties ran to about 1,200 pages. 

Perhaps the most rapid procedure is the suspension of trading on 
a national securities exchange pursuant to section 19 (a) (4) of the 
Securities Exchange Act of 1934. Under this section the Commis- 
sion has the summary power to suspend trading when in its opinion 
the public interest so requires. Since this procedure i is a summary 
emergency power, it is issued without advance notice and the Com- 
mission may act to suspend on the day the emergency is brought to 
its attention. During 1956 this power was exercised to suspend trad- 
ing on the American Stock Exchange in Kroy Oils, Ltd., and Great 

Sweet Grass Oils, Ltd., capital stock. 

~ Among the shortest proceedings other than ex parte matters are 
revocations of the registration of brokers or dealers, for violation of 
various rules, in which the respondents do not contest the action. In 
these cases the Commission’s Records and Service Officer makes an 
affidavit as to the facts in the case. When the matter is not contested 
the affidavit is taken as the record. This will occur where the 
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broker or dealer has already ceased his operation as a broker or dealer 
and the violation consists of failure to file his periodic reports. From 
the initiation of the proceeding until the final order, was just over 2 
months in several cases of this kind. See Securities Exchange Act 
release No, 5216. 

Answer to question 3 


3. The statistics as to proceedings initiated under the Commission’s 
powers are not readily available. Therefore, the following figures 
represent only completed proceedings : 


Adjudications 


1955 | 1956 








| 
Securities Act of 1933: } 
Registrations (sec. 5) : ‘ : 4 833 | 807 
24 (e) 111 134 
Stop order proceedings (sec. 8)_.._- ae re + ‘ Fin a | 8 10 
Securities Exchange Act of 1934: | 
New registration applications (sec. 12 (a)) - --- ; | 89 101 
Unlisted trading applications (sec. 12 (f))_.--- ices . | 104 67 
Applications for B/D registration (sec. 15) 747 783 
Exchange applications for registration or exemption (sec. 6) -- : 1 
Applications for listing on exempt exchange (sec. 12)_---- 1 
NASD, review petitions (sec. 15A) 5 7 
Proxy statements (sec. 14) ; > | 2, 009 2, 009 
Delisting applications (sec. 12 (d)) : c : | 19 37 
B/D denial and revocation proceedings (sec. 15 (b))_-_-- : 3 | 152 62 
19 (a) (2) delisting proceedings... augue 2 
Trust Indenture Act: Applications for qualification and statement of eligibility | 
(see 305 or 307) | 191 226 
Public Utility Holding Company Act of 1935: | 
Holding company sec, 2 or 3 exemption applications | 5 6 
Rule U-100 applications . ea | 2 
Sec. 11 (e) plans . | 1 
Sees. 6, 7, 9, 10, and 12 applications or declarations 2 107 | 125 
Investment Company Act } 
Registration statements or notifications (sec. 8) 43 58 
Canadian registrations or requests for time extensions to fill board vacancy, 

secs. 7 (d) and 10 (e), and other miscellaneous applications under secs, 2, 

3, ete 15 78 72 
Application for exemption of employee securities company (sec. 6 (b)) - -- 1 1 
Repurchases or redemptions (sec. 23 (¢)) 2 5 

Investment Advisers Act: Registrations (sec. 203 (a)) : 190 209 


! Of which one was also 19 (a) (3). 


4. The Commission generally has followed rulemaking procedures 
similar to those it used prior to the passage of the Administrative 
Procedure Act. Since the procedure spelled out in that act was for 
the most part utilized by the Commission prior to enactment of the 
Procedure Act, there have been no particular changes in our proce- 
dure in the last 5 years. 

With respect to adjudications there have been several changes in 
procedures to expedite the issuance of orders and to aid in giving 
adequate protection to persons regulated by the Commission and to 
the public. Under the Securities Act suspension orders pursuant to 
regulation A, a set of exemptive rules under section 3 (b) of the act 
are a recent innovation. Prior to 1953 the Commission was forced 
to engage in judicial proceedings to enjoin the sale of stock where a 
regulation A notification appeared to be defective or where the sales 
appeared fraudulent. Under the regulation A suspension orders, 
hearings are not afforded unless requested. Thus the Commission 
now has a power to halt in an expeditious manner the sale of a secu- 
rity relying on a regulation A exemption where the exemption does 


not in fact exist. 
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There have been several changes in procedures under the Public 
Utility Holding Company Act of 1935. Where a public utility hold- 

ng company desires to sell securities and such a sale must be made on 
wablic invitation to bid, the Commission under a recent rule amend- 
ment allows the sale without a formal order by the Commission if the 
applicant receives two independent proposals concerning the offer of 
securities. (See Commission rule U-50.) With respect to applica- 
tions for exemption from section 3 of the Holding Company Act, the 
Commission recently decided not to order hearings in all cases but 
rather in appropr iate situations to afford persons the right to request 
hearings. This is an extension of a formerly used Commission pro- 
cedure into a new area where it seems appropriate to the Commission. 

Also under the Investment Company Act where a company desires 
an exemption to distribute securities to its stockholders, there need be 
no application to the Commission if there is a pro rata distribution 
and no stockholder has any choice as to the property received. Prior 
to this time the company was required to file an application in all cases. 


Answer to question 6 


Most of the Commission’s professional personnel at times engage 
in either adjudicatory or rulemaking procedures. The proportion of 
their time spent on either rulemaking or adjudicatory procedures var- 
ies considerably, but we have compiled a chart of all persons who 
spend any significant amount of time in these activities. 


Departmental Field Total 
Attorneys__. sedans < Le Soseen 802 ES 83 | 8 | 91 
Financial analysts. ; : Sc eer nee Cee a ee ies a 84 
Administrative officers___- . oa 15 14 29 
MOOOTIEREAB.. 5.2.2. cnc ccce cs aliens anche lalcavash ‘ — 22 | 4 | 26 
ns beatin Satine tad eaeietee ein 4 | 3 7 
ensinne OUMNORNINE =o. os et | 1 | 1 
DN N as cacedaddhcntbececasess dudcaucthetaccsaaen’ asetiote | 44 | 13 } 57 
Staci Weblsthinnnetddean bidethnontaninindannhadlipaaaoncumeas 40 | 7 | 47 
tesa oes nenentsnsneeenestaeseone 
49 | 342 


EE ccicitaktntcn ath Ged Mnk pincmairwkenaalpenaamonmiiaacad | 293 





In addition, the following persons spend nearly all of their time 
in asingle one of these activities: 


Adjudication proceedings : 
peeireas eer NOS ot ke i ed a ie AE ce ica 
Pm tre hee ost. a ee ee eb aes aie res eee 
Clerks. a esplanade elie ha Scala ates caeeaea dedeaemateneseaaeaaasintoeaion 


Rulemaking : 
Attorney 


3 
7 
1 
2 
a i a ht a a a 13 
1 
1 
2 
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VI. Response or SecurITIES AND ExcHANGE COMMISSION TO 
(QUESTIONNAIRE 


Answer to question 1 


1. In 1953 the Commission through its Chairman (then Commis- 
sioner) J. Sinclair Armstrong participated in the President’s Con- 
ference on Administrative Procedure on the Committee for Uniform 
Rules. The Commission’s delegate was especially concerned with 
uniform rules as to summary administrative procedures and concluded 
that uniform rules were neither needed nor feasible in this area. 
However, the Commission’s delegate participated in the discussion 
and promulgation of suggested uniform rules as to service of process, 
appeal from intermediate decisions, scope of depositions or inter- 
rogatories, nonevidential proof (judici ial notice, stipulation, ete.) , pre- 
hearing conferences, and so forth. 

The Commission has always been willing to aid in the attempt to pro- 
cure uniform procedures. The Commission, however, does not believe 
that uniformity, per se, is more important than having procedures 
which are best suited to satisfy the needs of persons regulated by 
the Commission and of the public interest which the Commission 
is charged to protect. Accordingly, from time to time the Commission 
has commented un favor: ably on certain types of legislation which it be- 
lieved would achieve uniformity at the expense of these other con- 
siderations. 

Answer to question 2 


2. See answer to question 1, this part, supra. 
Answer to question 3 


3. In the statutes administered by the Securities and Exchange 
Commission general procedures for the carrying out of its functions 
are set forth. For example, in several of the statutes it is specifically 
stated that orders may be issued only after notice and opportunity 
for hearing. Rules normally become effective only upon publication. 
Certain procedures peculiar to the needs of the Commission are spelled 
out in specific detail. For example, stop order proceedings under 
section 8 of the Securities Act of 1933 may be initiated only after 
notice by personal service or by confirmed telegraphic notice. In 
addition to the specific statutory procedures relating to the Commis- 
sion’s individual procedures, the Commission’s own Rules of Practice 
are used to fill in and to amplify these procedures. The Commission 
has, of course, in promulgating the Rules of Practice complied with 
not only the letter but the spirit of the Administrative Procedure Act. 


VII. Response or SecurItTIES AND ExcHAaNGE ComMMISSION TO 
() UESTION NAIRE 


Answer to question 1 


The Commission has no procedure for admission to practice be- 
a it, as any attorney admitted to practice before the highest court 
of any State or Territory or any Federal court in the District of 
Columbia may, unless suspended, practice before the Commission. 
At a hearing before the Commission or a hearing examiner, persons 
may be represented only by such attorneys except that they may 
95899—57—pt. 11d——9 
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appear on their own behalf or a member of an entity may appear 
on behalf of that entity, that is, a partner may appear for a part- 
nership. 

The Commission also considers practice before it to include trans- 
acting business of any kind with the Commission in a representative | 
capacity and “preparation of any statement, opinion, or other paper 
by any attorney, accountant, engineer, or ‘other expert, filed with | 
the Commission in any registration statement, application, report, 
or other document with the consent of such attorney, accountant, 
engineer, or other expert.” (Rule 2 (g), Commission’s Rules of 
Practice. ) 

The Commission has no procedure for admission to practice be- 
fore it for accountants, engineers, or other experts. However, the 
Commission does require that these experts be in good standing in 
their local area. 


Answer to question 2 


Due to the wide area in which a possible conflict of financial 
eenanae may occur, the Commission has extensive regulations gov- 
erning not only practice before it by former members and employees, 
but also strict ‘regulations governing dealings in securities by its cur- 
rent members and employees. (A copy of the current regulations, 
marked “Appendix I,” is in the committee’s files. ) 


Answer to question 3 


3. The Commission has not attempted to draft rules which are uni- 
form with those of other agencies. However, we understand that 
certain of the Commission’s rules with respect to its employees’ deal- 
ings in securities have served as precedent for similar rules adopted 
by at least one other agency. 

Answer to question 4 


4. See answer to question 1, part VI, supra. 


VIII. Response or Securities AND ExcHANGE COMMISSION TO 
(.UESTIONN AIRE 


Answer to question 1 


1. None of the functions of the Commission is exempt from any of | 
the provisions of the Administrative Procedure Act. 


Answer to question g 
2. Not applicable. 
Parr 





LX. Response oF SECURITIES AND ExcuHancre ComMISSION TO 
(QUESTIONNAIRE 


There have been only three major decisions concerning the adminis- 
trative practices of the Commission which have required the Com- 
mission to change its former practice. They are Jones v. S. F.C. (298 











he 


al 
V- 
aS, 
ir- 


1i- 
at 


ed 


of 


TO 


iS- 
m- 
98 


SURVEY OF ORGANIZATION, PROCEDURE, AND PRACTICE 1971 


U.S. 1), Norris and Hirshberg v. 8S. E. C. (163 F. 2d 689), and Wal- 
lach v. 8. E. C. (202 F. 2d 462). The Jones case held that where no 
action had been taken on a not-yet-effective registration statement the 
Commission could not refuse to allow withdrawal. Since the Supreme 
Court decision the Commission has allowed withdrawal on request 
unless there are outstanding other securities of the same issue. Sub- 
sequent to the Norris and Hirshberg case, the Commission altered its 
certification of records procedure in the District of Columbia circuit 
in accordance with that decision. The Wallach case occasioned new 
rules whereby the Commission no longer makes a security salesman 
a party to his employer’s revocation proceeding, but allows him to 
intervene in the proceedings. 

American Power and Light Company v. 8S. E. C. (829 U.S. 90), 
which involved a Commission directive under section 11 (b) (2) of 
the Public Utilities Holding Company Act of 1935, held that the Secu- 
rities and Exchange Commission is not required to translate legisla- 
tive standards into formal and detailed rules of thumb prior to their 
applicaticn to a particular case, but the Commission may proceed by 
a more flexible case-by-case method, since all that is required is that 
the Commission’s actions conform with the statutory language and 
policy. 

S. B.C. v. Chenery Corporation (332 U. S. 194) held that where 
the Commission was asked to grant or deny effectiveness of a pro- 
posed amendment to reorganization plan under the Public Utility 
Holding Company Act of 1935 whereby preferred stock purchased 
by management during reorganization of a holding company would 
be treated on a parity with other preferred stock neither the absence 
of a general rule or regulation forbidding management trading dur- 
ing reorganization nor the fact that the question was res nova pre- 
vented the Commission from determining that statutory standards 
of fairness were not consistent with the proposed plan of amendment. 

Louisiana Publie Service Commission v. 8S. FE. C. (235 F. 2d 167, 
cert. granted, 352 U. S. 924) held that the Commission must reopen 
an order under section 11 (b) (1) of the Holding Company Act upon 
allegation of a State commission that the record earlier before it was 
not complete, even though the time for appeal had elapsed; this case 
is now pending before the Supreme Court on certiorari. 

Okin v. S. E. C. (143 F. 2d 960) held that whether or not a person 
shall be permitted to participate in administrative proceedings under 
the Holding Company Act “in the public interest or for the protection 
of investors or consumers” is discretionary with the Commission. 

Philadelphia Company v. 8. EF. C. (175 F. 2d 808, vacated, 337 U.S. 
901) held that the action of the Commission in amending a rule in such 
manner as to revoke the exemption of a nonutility subsidiary of a 
registered holding company from the provisions of the Holding Com- 
pany Act was adjudicatory in character, particularly where such ac- 
tion operated as a pro tanto restraint of reorganization proceedings. 

Eastern Utilities Associates, et al. v. S. E. C. (162 F. 2d 385) held 
that the Commission is a “party” to an administrative proceeding 
under section 11 of the Holding Company Act within the meaning of 
section 2 (b) of the Administrative Procedure Act, as well as the 
named respondents, so that in fixing times and places for hearings “due 
regard” presumably should be given to the convenience and necessity 
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of the Commission as well as of the respondents. The order fixing 
time and place of the hearing was procedural and not subject to review. 
Norris and Hirshberg v. S. E. C. (163 F. 2d 689) held that the 
Commission may utilize the services of members of the staff to sift 
and analyze evidence received by trial examiner and that the subse- 
quent use by the Commission of a written résumé of that analysis is a 
part of the agency’s internal decisional process which may not be 
probed upon appeal. That case also held that in a proceeding for 
review of an order of the Commission where the transcript contained, 
as Commission exhibits, 12 documents which were not received in evi- 
dence and were not offered as such but were made up and attached 
after record before the trial examiner had been closed, and 13 exhibits, 
which petitioner regarded as important to its defense and which were 
received in evidence, were represented in index to the transcript as 
having been marked as received “for identification only,” the tran- 
script was defective and the court was not required to review the 
record on a defective transcript. Held that certification of a record 
must be made by the Commission and not by a member of the staff. 
Jones v. 8. F.C. (298 U.S. 1) held that in the absence of a statutory 
provision to the contrary, the Commission had no power to refuse to 
permit withdrawal by the issuer of a registration statement filed 
under the Securities Act of 1933, which had not yet become effective. 
Bank of America v. Douglas (105 F. 2d 100). The SEC, in deter- 
mining whether a registrant’s registration should be suspended, had 
the power to inquire into the affairs of a bank whose stock was prac- 
tically all owned by the registrant and its stockholder even though 
that bank was under the supervision of the Comptroller of the Cur- 
rency, because the investigation of the corporation would be futile 
unless the investigation of the bank was included therein. 
Wallachyv.S.E.C. (202 F. 2d 462) held that under the Securities Ex- 
change Act of 1934 the Commission could not name a securities sales- 
man as a party to a revocation proceeding under section 15 (b) against 
his broker-dealer employer. However, since issues which would af- 
fect him would be litigated, he could intervene. 
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[COMMITTEE PRINT] 


SURVEY AND STUDY OF ADMINISTRATIVE ORGANI- 
ZATION, PROCEDURE, AND PRACTICE IN THE FED- 
ERAL AGENCIES 


PART 11D—INDEPENDENT AGENCIES 
(Selective Service System) 


(Letter from Hon. William L. Dawson, chairman, House Government 
Operations Committee, to the Selective Service System) 


NoveMBER 19, 1956. 
Maj. Gen. Lewis B. Hersuey, 
Director, Selective Service System, 
451 Indiana Avenue NW., Washington, D.C. 

Dear GenerAL Hersuey: In performance of its duties under the 
rules of the House of Representatives, the Committee on Govern- 
ment Operations is undertaking a survey and study of administra- 
tive organization, procedure, and practice in the Federal agencies. 
We are enclosing a questionnaire, and we request that you furnish 
the committee the answers to the questionnaire on the dates shown 
in the following schedule: Section I: Rulemaking, December 20, 1956 ; 
Section II: Adjudication, January 15, 1957; remaining sections, Feb- 
ruary 15, 1957. Please send 12 copies of your replies to the com- 
mittee. 

Sincerely yours, 
WitiraM L. Dawson, Chairman. 


(See p. 1849 for questionnaire sent to Independent Agencies by the 
Executive and Legislative Reorganization Subcommittee of the 
House Government Operations Committee.) 
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SELECTIVE SERVICE SYSTEM 


Answer of the Selective Service System to questionnaire on adminis- 
trative organization, procedure and practice submitted by the Ea- 
ecutive and Legislative Reorganization Subcommittee of the House 
Government Operations Committee 


NATIONAL HEADQUARTERS, 
SELECTIVE SERVICE SysTEM, 
Washington, D. C., December 18, 1956. 
Hon. Wit11am L. Dawson, 
Chairman, Committee on Government Operations, 
House of Representatives. 


Dear Mr. Cuarrman: I have your letter of November 19, 1956, en- 
closing “Questionnaire on Administrative Organization, Procedure 
and Practice,” with the request that I furnish your committee the 
answers to section I theiedd by December 20, 1956, to section II by 
January 15, 1957, and remaining sections by February 15, 1957. 

In keeping with this request, I am, at this time, furnishing my 
anskers to Section I of the questionnaire. The answers to the remain- 
ing questions of the questionnaire will be furnished in accordance with 
your above schedule. 

Answers 


Question No. 1. The Universal Military Training and Service Act, 
as amended, which established the Selective Service System, places 
liability for registration for training and service in the Armed Forces 
upon certain male persons, and in section 10 (b) (1) thereof, author- 
izes the President to prescribe the necessary regulations to carry out 
the provisions of the act. All regulations are issued by the President, 
except for those regulations having to do with housekeeping or internal 
administration of the System, which are issued by the Director of 
Selective Service under authority delegated to him by the President. 
No subdelegation of this authority is made. 

Question No. 2. Under the authority given to the President by 
section 10 (b) (1) of the Universal Military Training and Service 
Act, as amended, regulations are issued by him to carry out the es- 
sential functions of the Selective Service System of registration, 
classification, selection, and induction. The administration of these 
functions is entirely dependent upon these Presidential regulations. 

Question No. 3. Section 13 (b) of the Universal Military Training 
and Service Act, as amended, provides that all functions performed 
under that act shall be excluded from the operation of the Adminis- 
trative Procedure Act except as to the requirements of section 3 of the 
latter act. 

With respect to items I through XIII in this question, items VII, 
VIIT, LX, X, and XII are not involved in the Selective Service opera- 
tion, and no rules or regulations have been issued therefor. 
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With respect to items III, IV, and XI, no statements, rules, or 
practice manuals such as are described in these items have been issued. 

With respect to the remaining items, I, II, V, VI, and XIII, the 
rules promulgated are based only on the changes in the law, the oper- 
ating experience, and the changes in the national need. 

Insofar as these latter items are concerned, no notice is given to the 
public outside of the interested Government agencies, and no hearings 
are conducted in which public participation is given. The reasons 
for the rules adopted are ae furnished only to the public in the 
form of a press release issued by the White House at the time such rule 
is promulgated. In addition to press releases, full information con- 
cerning the rules is available to members of the public through the 
more than 4,000 local boards located in each community in the country, 
the 56 State headquarters located in each State, Territory, and posses- 
sion, and the national headquarters located at the seat of government. 

Question No. 4. There is no statutory provision relating to any rule- 
making function of this Agency which requires notice, hearing, or 
record of hearing. 

Question No. 5. The procedures and practices of this Agency are 
covered in answer to question No. 3. 

Question No. 6. (a) Public participation is not afforded, since the 
President prescribes the rules to implement the provisions of the 
Universal Military Training and Service Act, as amended. 

(6) No statutory requiremnt for notice or hearing. 

Question No. 7. All rules have general applicability, and may not 
be modified for any particular case. 

(Question No. 8. No provision is made for any person to petition for 
the issuance, amendment, or repeal of a Selective Service regulation. 

Question No. 9. (a) None; (6) one-fourth; (c) None. 

There is no statutory basis for this classification. Public participa- 
tion in the matters referred to in (6) above is not considered desirable, 
as it affects only the internal organization of the Selective Service 
System. This agency has no experience upon which to base a conclu- 
sion in other areas. 

No advisory groups are used by this agency in the formulation of 
rules relating to agency management and personnel. 

Question No. 10. (a) No. See question No. 3 above. 

(6) No. See question No. 3 above. 

Question No. 11. All Selective Service rules take effect upon the date 
promulgated by the President. Copies of the Executive orders 
attached. 

Question No. 12. See question No. 3 above. 

Nospecific authority to issue emergency rules. 

Question No. 13. Copies of regulations issued during 1955 and 1956 
are filed with the committee. 

Question No. 14. (a) Yes; (6) none; (¢c) no; (d) see answer to 
question No. 1 above; (e¢) no; (f) none. 

Sincerely yours, 
Lewis B. Hersuey, Director. 
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or NATIONAL HEADQUARTERS, 
ed. SELECTIVE SERVICE SysTEM, 
the Washington, D.C., January 14, 1957. 
er- | Hon. Witu1Am L. Dawson, 
Chairman, Committee on Government Operations, 
the House of Representatives. 
igs Dear Mr. CuarrMan: With further reference to your letter of 
ons November 19, 1956, I am furnishing answers to section II of your 
the questionnaire on administrative organization, procedure, and practice, 
ule as it applies to the Selective Service System. Answers to the first 
on- section were furnished by me on December 18, 1956, as requested in 
the your letter of November 19, 1956. 
ry, 
eS- ANSWERS TO SECTION II. ADJUDICATION 
nt. 
le- 1. Section 10 (b) (3) of the Universal Military Training and Serv- 
or ice Act, as amended, which established the local and appeal boards of 
the Selective Service System, provides in pertinent parts as follows: 
are * * * local boards, or separate paneis thereof each consisting of three or more 
members shall, under rules and regulations prescribed by the President, have the 
‘he power within the respective jurisdictions of such local boards to hear and deter- 


the mine, subject to the right of appeal to the appeal boards herein authorized, all 
questions or claims with respect to inclusion for, or exemption or deferment 
from, training and service under this title, of all individuals within the jurisdic- 
tion of such local boards. The decisions of such local boards shall be final, 
L101 except where an appeal is authorized and is taken in accordance with such rules 
and regulations as the President may prescribe. * * * Appeal boards within 
the Selective Service System shall be composed of civilians who are citizens of 


for . the United States and who are not members of the Armed Forces. The decision 

on. of such appeal boards shall be final in cases before them on appeal unless modified 
or changed by the President. The President, upon appeal or upon his own 

ya- motion, shall have power to determine all claims or questions with respect to 

. inclusion for, or exemption or deferment from, training and service under this 

le, title, and the determination of the President shall be final. * * * 

oo The local and appeal boards of the Selective Service System are con- 


sidered administrative bodies, and their decisions therefore are admin- 
istrative decisions rather than judicial or quasi-judicial decisions. The 
of 
provisions of the law here quoted contain the sole authority for the 
making of decisions in the Selective Service System that would in any 
way be related to this question. The President has delegated his 
authority to finally determine all questions of claims to the National 


a Selective Service Appeal Board established within the Selective Serv- 
ice System, the members of which are appointed by him, and which 
Board operates independently of the Director of Selective Service. 
There are approximately 4,000 boards and 93 appeal boards established 
56 in the System throughout the United States, its Territories and posses- 
sions, all of which boards are manned by uncompensated citizen 
a members. 


| 2. See answer to question No. 1. 

3. This question is not applicable to the Selective Service System. 
Section 13 (b) of the Universal Military Training and Service Act, 
as amended, provides that all functions performed under that act 
shall be excluded from the operation of the Administrative Procedure 
Act except as to the requirements of section 3 of the latter act. 

4. None. 


5,6, and 7. See answer to question No. 1. 
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8. Not applicable. 

9. None. 

10, 11, and 12. Not applicable. 

13. See answer to question No. 1. 

14. (a) Yes; (6) none; (¢c) no; (d) see answer to question No. 1; 
(e) no; (f) none. 

15. Under Presidential regulations all local boards of the Selective 
Service System afford all interested parties full opportunity for the 
submission and consideration of facts concerning the classification of 
individuals. 

16. (a) No; (6) not applicable. 

17. In the case of the classification of individual registrants, the 
registrant himself and other persons who have recorded an interest in 
his case are duly notified. 

18, 19, 20, and 21. Not applicable. 

22. (a) None; (6) all adjudication is based on matters to be de- 
cided in a particular case and each case is decided upon its own indi- 
vidual facts without reference to the facts in any other case. 

23. The agency has no trial examiners. 

24, Not applicable. 

25. The classification determinations made by the local and appeal 
boards of the Selective Service System during the first 9 months of 
1956 are in excess of 4 million. 

26, 27, 28, 29, 30, and 31. Not applicable to this agency. 

32. In addition to furnishing a notice of each classification action to 
the interested party or parties, a public posting at the local board 
office of all classification actions following a local board meeting is, 
required by section 6 (h) of the Universal Military Training and 
Service Act, as amended. 

Sincerely, 
Lewis B. Hersuey, 
Director. 


NatIonaL HrapQuarTERs, 
SELECTIVE SERVICE SysTEM, 
Washington, D. C., February 16, 1987. 
Hon. Witu1am L. Dawson, 
Chairman, Committee on Government Operations, 
House of Representatives. 

Drar Mr. CuatrmMan: With further reference to your letter of No- 
vember 19, 1956, I am furnishing answers to sections III through IX 
of your questionnaire on administrative organization, procedure, and 
practice, as it applies to the Selective Service System. Answers to 
the first two sections have been previously furnished as requested in 
your letter. 


ANSWERS TO SECTION III. SEPARATION OF FUNCTIONS 


1. (a) The executive (administrative) functions of the Selective 
Service System are limited to the administrative decisions on ques- 
tions concerning classifications of registrants made by the local and 
appeal boards of the Selective Service System pursuant to regulations 
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promulgated by the President. This was discussed in the answer to 
question 1, section IT, of the questionnaire. 

(6) The legislative (rulemaking) functions of the Selective Service 
System are limited to the promulgation by the President of rules and 
regulations covering the administration of the Universal Military 
Training and Service Act, as amended. Under the provisions of this 
act the President has delegated to the Director of Selective Service 
limited authority to prescribe rules and regulations governing the 
operation of the System insofar as it relates to employees, property, 
and records, 

(c) The Selective Service System has no judicial (case adjudica- 
tion) functions. 

2. None, other than described in question 1 (b) above. The basic 
function of the Selective Service System is to classify registrants as 
to their availability for military service and the authority to perform 
this function has been given by the Congress only to the local and 
appeal boards of the Selective Service System, and the President on 
final appeal. Other than the delegation by the President of his 
authority to classify to the National Selective Service Appeal Board 
there has been no delegation of this authority. 

3. The Selective Service System has no investigative or prosecuting 
duties. 

4,5,and 6. Not applicable. 

7. Not applicable. The decisions of the local and appeal boards of 
the Selective Service System are final unless appealed. 

8and 9. Not applicable. 

10. Not applicable to the Selective Service System. Functions of 
the Selective Service System are exempted from section 1004 (c) under 
the provisions of section 13 (b) of the Universal Military Training 
and Service Act, as amended. 

11. Not applicable. 


ANSWERS TO SECTION IV. INSPECTION OF RECORDS 


1. Such documents as may be voluntarily submitted by individual 
registrants, or persons in their behalf, to the local boards of the Selec- 
tive Service System presenting information deemed by such persons 
to affect their classification. 

2. Informational questionnaires are required by local boards in 
cases of individual registrants to set forth facts concerning such in- 
dividual status on which the local boards can intelligently classify the 
registrant. Section 15 (b), Universal Military Training and Service 
Act, as amended. 

3. Inspection of such documents is limited to the registrant involved 
or his duly authorized agent. 

4. Not applicable. 

5. Information in the possession of the local boards concerning indi- 
vidual registrants is not public information with the exception that 
classifications given registrants are publicly posted at the local board 
office, in accordance with the requirements of section 6 (h) of the 
Universal Military Training and Service Act, as amended. 

6and7. Not applicable. 

8. Information concerning registrants in the possession of the local 
boards involving matters of individual finances, home life, criminal 
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records, military records, and other personal facts are not released to 
the public under selective service regulations, on the basis of protec- 
tion of the individual, and public policy. Public Law 26, 80th Con- 
gress, made specific provision for the issuance of regulations to protect 
the confidentiality of files of individual registrants. (See also 32 
C. F. R., sections 1606.31 and 1606.32.) 

9. See answer to question No. 8 above. 


ANSWERS TO SECTION V. WORKLOAD AND STAFFING PATTERNS 


1. Presidential regulations to implement the Universal Military 
Training and Service Act, as amended, were issued following the 
original enactment of the law. Amendments to these regulations are 
made from time to time as required by amendments to the law, or to 
make necessary changes in procedures. The volume is small, and 
there is no backlog. The administrative determinations of the local 
and appeal boards since the original enactment of the law in 1948 have 
numbered in excess of 70 million classification actions. There is no 
current backlog. 

2. Not applicable. 

3. Not applicable, except insofar as indicated in the answer to ques- 
tion No. 1. 

4. Nochanges were indicated during this period. 

5. As previously stated, selective service regulations are promul- 
gated by the President, other than those promulgated by the Director 
of Selective Service under authority delegated by the President to him, 
to issue regulations relating to the personnel, property, and records of 
the System. No individuals are employed full time in the preparation 
of proposed amendments to these regulations. There are more than 
4,000 local and appeal boards in the Selective Service System, staffed 
by more than 40,000 unpaid citizens. These boards are serviced in 
most part by part-time compensated clerks, except in places where their 
full-time services are required. These local and appeal boards have 
effected more than 70 million classification determinations since the 
enactment of the law in 1948. 


ANSWERS TO SECTION VI. UNIFORMITY OF ADMINISTRATIVE PROCEDURE 


1. Since the functions carried out by this agency, whereby its 
local and appeal boards make the determinations as to the individual’s 
availability for military service, are not similar to the functions per- 
formed by any other Government agency, there would be no way of 
establishing procedures which would be uniform with those of other 
agencies. 

2. Not applicable. 

3. All of the administrative functions of the Selective Service Sys- 
tem are performed pursuant to specific statutory procedures contained 
in the Universal Military Training and Service Act, as amended. 


ANSWERS TO SECTION VII. RULES FOR ADMISSION TO PRACTICE AND FOR 
AVOIDANCE OF CONFLICT OF INTERESTS 


This section is not applicable to the Selective Service System, as 
representation of individuals befor the boards of the System is not 
authorized. 
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ANSWERS TO SECTION VIII. EXEMPTIONS FROM THE ADMINISTRATIVE 
PROCEDURE ACT 


1. Section 13 (b) of the Universal Military Training and Service 
Act, as amended, exempts all functions performed by the Selective 
Service System from the operation of the Administrative Procedure 
Act, except as to the requirements of section 3 of the latter act. A 
similar exemption of the selective-service operation under the 1940 
act was contained in the Administrative Procedure Act itself. 

2. The reasons for the exemptions are that the selective-service 
procedures are designed to secure men rapidly to augment the Armed 
Forces in times of emergency, and that the many millions of classifi- 
cation determinations which have to be made by selective-service 
boards could not be accomplished under the procedures required by 
the Administrative Procedure Act. 


ANSWERS TO SECTION IX. COURT DECISIONS AFFECTING AGENCY FUNCTIONS 


There have been two major court decisions affecting the procedural 
functions of the Selective Service System. Both decisions involved 
the procedure followed for determining the good faith of conscien- 
tious objectors to participation in war claimed by registrants. 

Section 6 (j) of the Universal Military Training and Service Act 
(62 Stat. 612), as amended, provides generally that persons who, by 
reason of religious training and belief, are conscientiously opposed 
to participation in war in any form shall not be inducted into the 
Armed Forces for combatant service but, in lieu thereof, shall perform 
certain civilian work. This section also provides in pertinent part as 
follows: 

Any person claiming exemption from combatant training and service because 
of such conscientious objection shall, if such claim is not sustained by the 
local board, be entitled to an appeal to the appropriate appeal board. Upon 
the filing of such appeal, the appeal board shall refer any such claim to the 
Department of Justice for inquiry and hearing. The Department of Justice, 
after appropriate inquiry, shall hold a hearing with respect to the character 
and good faith of the objections of the person concerned, and such person shall 
be notified of the time and place of such hearing. 

After such hearing the Department of Justice is required to make 
a recommendation to the appeal board as to whether the claimed 
conscientious objections should or should not be sustained. Section 
6 (j) further provides that — 

Tho appeal board shall, in making its decision, give consideration to, but shall 
not be bound to follow, the recommendation of the Department of Justice to- 
gether with the record on appeal from the local board. 

Because the Department of Justice took the position that section 
6 (j) did not require it to conduct an inquiry and hearing and make 
an advisory recommendation unless the claim of conscientious objec- 
tion had not been sustained by the local board, the procedural regula- 
tions prescribed by the President governing the determination of 
appeals in conscientious-objector cases provided that such appeals 
should not be referred by the appeal board to the Department of 
Justice for an advisory recommendation unless the claim had not been 
sustained by the local board. 
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The Supreme Court on March 28, 1955, in the case of Bates v. 
United States (348 U. S. 966; 75 S. Ct. 529), held, in effect, that a 
claim of conscientious objection may not be denied on appeal without 
being referred to the Department of Justice for inquiry, hearing, and 
recommendation. 

Previously, the Supreme Court on March 14, 1955, in the case of 
Gonzales v. United States (358 U.S. 407; 75 S. Ct. 409), had held that 
a copy of the recommendation of the Department of Justice on a con- 
scientious-objector claim must be furnished to the registrant at the 
time it is forwarded to the appeal board, and the registrant must be 
afforded an opportunity to reply to the appeal board. 

Administrative action was taken on April 1, 1955, to assure that 
all conscientious-objector appeals were forwarded to the Department 
of Justice for advisory recommendation and that the appeal board 
mailed a copy of the recommendation to the seeenant and afforded 
him a period of 30 days in which to make his reply to the appeal board 
before the appeal was decided. 

The procedural regulations were amended by the President in Ex- 
ecutive Order 10659 of February 15, 1956, to conform to the above- 
mentioned requirements. 

Sincerely yours, 
Lewis B. Hersuey, Director. 








[COMMITTEE PRINT] 


SURVEY AND STUDY OF ADMINISTRATIVE ORGAN- 
IZATION, PROCEDURE, AND PRACTICE IN THE 
FEDERAL AGENCIES 


PART 11D—INDEPENDENT AGENCIES 
(Small Business Administration) 


(Letter from Hon. William L. Dawson, chairman, House Government 
Operations Committee, to the Small Business Administration) 


NoveMBER 19, 1956. 
Mr. WENDELL B. BArngs, 


Administrator, Small Business Administration, 
Washington, D. C. 

Dear Mr. Barnes: In performance of its duties under the Rules of 
the House of Representatives, the Committee on Government Opera- 
tions is undertaking a survey and study of administrative organiza- 
tion, procedure, and practice in the Federal agencies. We are enclos- 
ing a questionnaire, and we request that you furnish the committee the 
answers to the questionnaire on the dates shown in the following sched- 
ule: Section 1: Rulemaking, December 20, 1956; Section II : Adjudica- 
tion, January 15, 1957; remaining sections, February 15, 1957. Please 
send 12 copies of your replies to the committee. 

Sincerely yours, 
Wiri1am L. Dawson, Chairman. 


(See p. 1849 for questionnaire sent to Independent Agencies by the 
Executive and Legislative Reorganization Subcommittee of the 
House Government Operations Committee.) 
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SMALL BUSINESS ADMINISTRATION 


Answer of the Small Business Administration to questionnaire on 
administrative organization, procedure, and practice submitted by 
the Executive and Legislative Reorganization Subcommittee of the 
House Government O perations Committee 


SMALL Business ADMINISTRATION, 
OFFICE OF THE ADMINISTRATOR, 
Washington, D. C., January 31, 1957. 
Hon. Witu1amM L. Dawson, 
Chairman, Committee on Government Operations, 
House of Representatives, Washington, D.C. 

Dear ConeressMAN Dawson: Transmitted herewith is the report 
on Section I: Rulemaking, and Section IL: Adjudication, of the 
questionnaire on administrative organization, procedure, and practice 
of the Committee on Government Operations, submitted by you on 
November 19, 1956. 

I have designated Mr. Robert Montgomery, Deputy Administrator 
for Administration, to act as liaison between the Small Business Ad- 
ministration and your committee. I therefore request that any ques- 
tions which you may have concerning the report be directed to Mr. 
Montgomery. 

Sincerely yours, 
Wenve tt B. Barnes, Administrator. 


I. RULEMAKING 


Answer to question 1 


1. Under the Small Business Act of 1953, as amended, the agency is 
invested with two quasi-legislative powers which are: (i) the estab- 
lishment of general policies in connection with the granting and 
denial of applications for financial assistance and; (11) the definition 
of “small business.” 

(a) Under section 207 (d) of the Small Business Act a Loan Policy 
Board is established which consists of the following members all ex 
officio: Administrator of the Small Business Administration, Chair- 
man; Secretary of Treasury and Secretary of Commerce. The Loan 
Policy Board has the following authority : 

The Loan Policy Board shall establish general policies (particularly with 
reference to the public interest involved in the granting and denial of applica- 
tions for financial assistance by the Administration and with reference to the 
coordination of the functions of the Administration with other activities and 
policies of the Government) which shall govern the granting and denial of 
applications for financial assistance by the Administration. 

Under section 203 of the act, the Small Business Administration 
is empowered to define for the purpose of the act what constitutes 
“small business.” The section provides: 
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For the purposes of this title, a small-business concern shall be deemed to be 
one which is independently owned and operated and which is not dominant in 
its field of operation. In addition to the foregoing criteria the Administration, 
in making a detailed definition, may use these criteria, among others: Number 
of employees and dollar volume of business. 

(6) Both of the foregoing rulemaking powers are exercised on be- 
half of the Administration by the Administrator. Under section 204 
(d) the Administrator cannot delegate his authority as a member of 
the Loan Policy Board. He has not delegated his authority to define 
“small business.” 


(c) See the answers to (6) above. 


Answer to question 2 


2. Section 205 (b) (6) provides that: “The Administrator may 
make such rules and regulations as he deems necessary to carry out 
the authority vested in him by or pursuant to this title.” However, 
only two regulations: (i) Appearance and compensation of persons 
appearing before the Small Business Administration, and (11) pro- 
ceedings to suspend or revoke the right of any agent to appear before 
the Small Business Administration, have been issued under this gen- 
eral authority. These regulations were issued for the purpose of im- 
plementing section 219 (1) of the act, which provides: 

No loan shall be made or equipment, facilities, or services furnished by the 
Administration under this title to any business enterprise unless the owners, 
partners, or officers of such business enterprise (1) certify to the Administra- 
tion the names of any attorneys, agents, or other persons engaged by or on behalf 
of such business enterprise for the purpose of expediting applications made to 


the Administration for assistance of any sort, and the fees paid or to be paid 
to any such persons. 


Answer to question 3 


3-I. Procedural rules.—The Administration has issued procedural 
rules in the form of manual instructions covering all phases of the 
program and administrative functions of the agency. These rules 
are discussed under VI, VII, VIII, X, XI, XII, and XIII hereof. 
A cross-reference is therefore made to the discussion which will ex- 
plain the procedural rules in each category specified in the question- 
naire. (Copies of all manuals are available in the committee files.) 

II. Substantive rules.—Substantive rules under which the Admin- 
istration operates are published in the Federal Register in accord- 
ance with section 3 of the Administrative Procedure Act. The prin- 
cipal substantive rules which have been issued are: (1) Loan policy 
statement; (2) small-business-size standards; (3) delegations of au- 
thority from the Administrator delegating authority to agency offi- 
cials to take final action on behalf of the Administration; (4) appear- 
ance and compensation of persons appearing before the Small Busi- 
ness Administration; (5) proceedings to suspend or revoke the right 
of any agent to appear before the Small Business Administration; 
(6) disaster declarations. All these substantive rules are discussed 
in the category under which they fall and a cross-reference is made 
to sections VIII, X, XI, XII, XIII. Copies of substantive rules 1 
through 5 are attached and a copy of a typical disaster declaration 
is also attached for your information. 

III. General statements of policy.—General statements of policy of 
the Administration are incorporated in SBA manuals and in the loan 
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policy statement, and published in the Federal Register as indicated 
in II above, ‘ 

IV. /nterpretative rules.—General interpretative rules are included 
in SBA manuals. However, requests for specific rulings are handled 
on an ad hoc basis. 

(a) Manner of collection of data for determination: The data for 
determination of the ruling is supplied by the party requesting the 
ruling; ‘ y 

(6) Extent of notice to interested persons: There is no notice to 
interested persons since the interested person initiates the request for 
aruling; 

(e) Hearing and extent of public participation therein: No formal 
hearings are held. In the case of size standards and certificates of 
competency, informal hearings are held, which are explained in our 
answers to 3 (X) and 5; 

(2d) Extent of agency statement of reasons for rules adopted: 
Agency statement of the reasons for the ruling are set forth in the 
rule; 

(e) Manner of public or other dissemination or availability of 
rules: Since these rulings are issued to specific individuals or pro- 
curing officers, the rule is not published or otherwise made available 
to the public. 

V. Statements of the general course and method by which fune- 
tions. are channeled and determined.—The organization of SBA was 
approved by the Administrator based upon the programs authorized 
by the Small Business Act of 1953, as amended. Briefly, a separate 
oftice has been established in Washintgon for each of the major pro- 
gram functions—financial assistance and procurement and technical 
assistance—and for each major administrative function. In addi- 
tion to the Washington office, the agency has 15 regional offices and 
26 branch offices located throughout the country. (Detailed state- 
ments of the functions and responsibilities of each office are spelled 
out in the functional charts in chapter II of SBA-100, available in 
the committee’s files. ) 

(a) Manner of collection of data for determination: The organi- 
zation and channeling of functions of SKA were determined after a 
careful review by top officials of the agency of the programs author- 
ized by the Small Business Act of 1953, as amended, and extensive 
cliscussions with the Bureau of the Budget on most effective organi- 
zation for SBA. 

(6) Extent of notice to interested persons: The organization adopted 
for SBA was published in the Federal Register as notice to all inter- 
ested officials. In addition, all delegations of authority to take ac- 
tions affecting the public are published in the Federal Register. 

(c) Hearing and extent of public participation therein: There 
were no public hearings on the establishment and channeling of func- 
tions inasmuch as the Administrator is responsible under the enabling 
legislation for the establishment of an organization to carry out the 
programs of assistance to small business. 

(d) Extent of agency statement of reasons for rules adopted: See 
(a), (6), and (ec) above. 


(e) Manner of public or other dissemination or availability of rules. 
See (c) above. 
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VI. Rules relating to the availability of information to the public 
and public access to or denial of matter contained in the agency's 
files. LBubstentive rules are published in the Federal Register. (See 
II above.) However, it is the position of this Administration that in- 
sofar as material in agency files is concerned, section 1905 of title 18 
of the United States Code prohibits disclosure of such information. 
This section makes it a criminal offense for any officer or employee 
of the United States to make known in any manner or to any extent 
not authorized by law any information coming to him in the course 
of his employment. The statute cites as such confidential informa- 
tion matters which relate to trade secrets, processes, operations, con- 
fidential statistical data, amount or source of any income, profits, 
losses or expenditures of any person or corporation. Since the agency 
files contain such information, it cannot be disclosed. 

VII. Rules relating to public property, including the use and dis- 
position of land.—The only interest this Administration has in pub- 
lic property is with respect. to property acquired through foreclosure 
of loans. The Administration’s authority to dispose of this ony 
is contained in section 205 (b) of the Small Business Act. The act 
also requires under section 220 that the Administration shall, if it 
deems practicable, make a fair charge for the use of Government- 
owned property and make and let contracts on a basis that will result 
in a recovery of the direct cost incurred by the Administration. To 
implement this author ity, this Administration has delegated through 
regional directors certain authority in connection with the manage- 
ment and disposition of such property. See item VIII. 

VIII. Rules relating to the making of loans to public or private 
parties.—The statutory authority for the making of loans is contained 
in section 207 of the Small Business Act. The act contains no author- 
ity to make loans to public agencies. All lending authority is to 
make loans to private parties. The authority vested in the Adminis- 
tration to approve or deny loans and for the administration of loans 
made is delegated and redelegated to certain individuals as referred 
to in Manual SBA-100, section 301, Delegations of Authority No. 10 
(revision 1), No. 10-1, No. 10-2, No. 10-3, and No. 30 (revision 3). 

The Small Business Administration makes loans to small manufac- 
turers, wholesalers, retailers, service establishments, and other firms, 
when financing is not otherwise available to them on reasonable terms. 

(a) To! finance business construction, conversion, or expansion ; 

(6) To finance the purchase of equipment, facilities, machinery, 
supplies, or materials ; 

(c) Tosupply working capital; or 

(7d) As may be necessary to insure a well-balanced national 
economy. 

The agency’s loans are of two types, participation and direct. Par- 
ticipation loans are those made jointly by the Small Business Ad- 
ministration and banks or other private lending institutions. Direct 
loans are those made by the agency alone. The agency cannot make 
a direct loan if a private lending institution will participate with it in 
a loan to the applicant. 
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ELIGIBILITY REQUIREMENTS 


To qualify for consideration for either a participation or a direct 
loan, a firm must be a small business, and must meet certain practical 
credit requirements, and the loan must aid in maintaining and 
strengthening the overall economy of the Nation. 

A “small business” is defined as one which is independently owned 
and operated and which is not dominant in its field. The act also 
authorizes the Small Business Administration, in making a more de- 
tailed definition of small business, to use such criteria as number of 
employees and dollar volume of business. 

In general, the agency’s criteria for determining whether a firm is 
small, for loan purposes, are as follows: 

A manufacturing concern is considered small if it employs 250 or 
fewer persons, including employees of affiliates, and large 1f it employs 
more than 1,000 persons; if it employs more than 250, but not more 
than 1,000 persons, it may be considered either small or large, depend- 
ing on the employment size standard which the Small Business Admin- 
istration has developed for its particular industry. 

Most wholesale concerns are classified as small if their yearly sales 
are $5 million or less. 

Most retail and service trades firms are considered small if their 
yearly sales or receipts are $1 million or less. 

An applicant for a Small Business Administration loan must meet 
the requirements of the Small Business Act as to independence of 
ownership and operation and nondominance in its field, as well as 
the more detailed standards developed by the Small Business Admin- 
istration. 

In addition to the small-business criteria, a loan applicant also 
must meet the eligibility requirements established by the Small Busi- 
ness Administration’s Loan Policy Board. 


AMOUNT OF LOAN 


The amount which may be borrowed from the Small Business Ad- 
ministration depends upon how much is required to carry out the 
intended purpose of the loan. However, by law the maximum loan 
which the agency can have committed or outstanding to any one 
borrower is $250,000. The limitation applies both to the agency’s 
share in a participation loan and to a direct Small Business Adminis- 
tration loan. 

An exception to the $250,000 limitation is a loan made to a corpo- 
ration formed and capitalized by a group of small-business concerns 
for the purpose of producing or obtaining raw materials or supplies. 
In the case of these loans, called pool loans, the maximum loan is 
$250,000 multiplied by the number of small firms which have formed 
and capitalized the corporation. 


LOAN TERMS 


Small Business Administration business loans generally are repay- 
able in regular installments, usually monthly, including interest on 
the unpaid balance. Interest is charged only on the actual amount 
disbursed, and for the actual time the money is outstanding. All 
or any part of a loan may be repaid without penalty before it is due. 
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The maximum maturity of an agency business loan is 10 years, 
except that pool loans may be for 20 years. In the case of construc- 
tion loans these maturities may be extended for such additional period 
as is required to complete such construction. 

The interest rate on the SBA’s direct business loans has been set 
by the agency’s Loan Policy Board at not more than 6 percent per 
annum ; however, it was provided that the rate charged should be that 
in the area in which the money was to be used. However, certain 
small-business loans made to veterans, and guaranteed by the Vet- 
erans’ Administration, are made at 414 percent interest per annum. 
In loans made jointly by the SBA and a bank or other private lend- 
ing institutions, the private lender may set the rate of interest on 
the entire loan, provided it does not exceed 6 percent per annum. The 
interest rate on the agency’s pool loans is 5 percent per annum. 


COLLATERAL 


The Small Business Act requires that the Small Business Adminis- 
tration’s loans be of such sound value or so secured as reasonably to 
assure repayment. Therefore, the proposed collateral for a loan must 
be of such a nature that, when considered with the integrity and 
ability of the management, and the firm’s past and prospective earn- 
ings, repayment of the loan will be assured. 

Collateral may consist of one or more of the following: A mortgage 
on land, buildings, and equipment; assignment of warehouse receipts 
for marketable merchandise; assignment of certain types of contracts; 
a mortgage on chattels; or, in some instances, assignment of current 
receivables. As a rule, a pledge or mortgage on inventories is not con- 
sidered satisfactory collateral unless the inventories are stored in a 
bonded or otherwise acceptable warehouse. 


AVAILABILITY OF PRIVATE FINANCING 


By law, the Small Business Administration can make loans to small 
firms only when financing is not otherwise available to them on rea- 
sonable terms. 

Before applying to the agency for a loan, a businessman therefore 
must first seek the needed funds from his local bank or other local 
source of financing. 

If the bank or other private lending source is unable or unwilling 
to make the requested loan, the businessman should learn whether it 
can or will do so if the SBA agrees to participate in the loan. The 
agency’s participation in the loan could be on either a deferred or an 
immediate basis; that is, it might agree to purchase from the bank, at 
any time during a stated period, a fixed percentage of the outstanding 
balance of the loan, or it might agree to purchase immediately a speci- 
fied percentage of the loan. However, under the Small Business Act, 
the agency cannot enter into an immediate participation if a deferred 
participation is available. SBA participation in a loan may not ex- 
ceed 90 percent. 

If the bank or other financial institution will make the loan, pro- 
vided that the SBA participates in it, the businessman may apply for 
a participation loan under the Small Business Administration’s regu- 
lar loan plan or under the agency’s limited loan plan (discussed herein- 
after). 
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If the private lender will not make a loan to the small firm, even 
with the SBA’s participation, the firm may then apply to the agency 
for a direct Government loan. 


REGULAR PARTICIPATION AND DIRECT LOANS 


Application for a regular participation loan, or a direct SBA loan, 
is made on SBA Form 4. 

If the application is for a regular participation loan, the small 
firms should file with the bank 3 copies of the application and 3 copies 
of any supporting documents considered necessary. The bank then 
prepares a request to the Small Business Administration for a partici- 
pation agreement, using for this purpose space provided on the SBA 
Form 4. The small-business concern or the lending institution next 
files two copies of the application and supporting documents with the 
SBA office serving the territory in which the applicant’s home office 
is located. The third copy is retained by the bank. 

If a small firm is applying for a direct SBA loan, it should file two 
copies of its application and supporting documents with the Small 
Business Administration office serving its area. The application must 
be accompanied by a letter from the firm’s bank stating that it is 
unable to make the loan. Where the amount of the requested loan 
would exceed the bank’s legal lending limit, the bank also must state 
whether the loan is available from a correspondent bank. 


LIMITED LOAN PARTICIPATION PLAN 


This plan provides for loans to small-business concerns on a some- 
what different basis from regular business loans. The plan is de- 
signed especially to assist small retail, wholesale, and service estab- 
lishments (other types of business also are eligible) which are unable 
to pledge as much tangible collateral as is required for regular 
business loans, but which have a good earnings record, competent man- 
agement, and a creditable record with local banks for meeting their 
obligations. 

Loans under this plan are made entirely through banks, with the 
banks participating in them. The Small Business Administration’s 
share of a loan can be no more than $15,000, or 75 percent of the total 
amount of the loan, whichever is the lesser. The maximum maturity 
of a loan of this type is 5 years, with a monthly repayment schedule, 
including interest at the rate of not more than 6 percent per annum. 

Application for a loan under this plan is made on SBA Form 6. 
The small firm files 3 copies of the application and 3 copies of any 
supporting data with the bank which proposes to join with the Small 
Business Administration in making the loan. The bank then sends 
the agency two copies of the application and any supporting data, and 
its analysis and recommendations concerning the loan, including the 
proposed collateral. 

It is the responsibility of the bank to determine the adequacy of 
the proposed collateral and to obtain the pledge of collateral. Col- 
lateral may include, but is not limited to: Mortgages on real or per- 
sonal property; assignments of accounts receivable or moneys due on 
contracts; pledges of warehouse receipts; negative pledge agreements, 
and corporate guaranties or personal endorsements. 
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DISASTER LOANS 


The Small Business Administration is also authorized under section 
207 of the Small Business Act of 1953 to make loans to assist victims, 
both large and small, of storms, floods, and other catastrophes in re- 
pairing or rebuilding their homes and businesses. There is no statu- 
tory limit on the amount of a disaster loan by the Administration ; 
however, a loan cannot be for more than the actual tangible loss suf- 
fered as a result of the disaster, less any amount recovered from in- 
surance or obtained from any other source. 

The act contains no specific requirements with respect to collateral 
as security for a disaster loan. 

Disaster loans generally are repaid in equal monthly installments, 
including interest, usually beginning not later than 5 months after 
date of the note. The final maturity is based on the borrower’s ability 
to repay, but by law may not exceed 20 years, but which may be ex- 
tended in the case of loans for construction for the period required 
to complete such construction. The interest on the SBA share of a 
disaster loan is computed at the rate of 3 percent per annum. 

Banks in the disaster area are invited to participate in any disaster 
Joan. 

Application for a disaster loan is made on SBA Form 5-B for loans 
up to $2,000 and on SBA Form 5 for loans more than $2,000 and up to 
$100,000. SBA Form 4, the regular business loan application is used 
for loans exceeding $100,000. 

Where required, additional temporary disaster field offices are 
opened in disaster areas for the convenience of disaster victims. 

The act also contains authority to make drought-disaster loans to 
small-business concerns located in a drought-disaster area which have 
suffered substantial economic injury as a result of such drought. (See 
Manual SBA-500, sec. 1002.) 


COMPENSATION FOR SERVICE 


The Small Business Administration makes no charge for informa- 
tion and assistance in the preparation and filing of a loan application, 
or for other assistance with financial management problems. 

Subject to the agency’s approval, a loan applicant may pay reason- 
able costs incurred for services rendered by attorneys, appraisers, and 
accountants in connection with the preparation of his loan applica- 
tion or the making of the loan. (See question 3—XII, below.) 

Authorities, responsibilities and procedures more in detail in the 
making of loans are defined in Manual SBA-500, chapters 1, 2, 3, 
4, and 5. 

APPEALS THEREFROM 


An application that has been either declined or withdrawn may be 
reconsidered upon the applicant’s written request, provided the infor- 
mation submitted is brought up to date, and, as to declined applica- 
tions, there has been a favorable change in the credit factors involved. 
It is not necessary for the applicant to file a new application. 

In those instances where a loan has been approved and an authoriza- 
tion has been issued to borrower, and borrower finds it impossible to 
meet a certain condition set out in the authorization, borrower may 
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submit in writing his reasons why he is unable to meet the condition 
and request a modification to an authorization. The requested modi- 
fication is then processed in the same manner as the original applica- 
tion for the loan (SBA-500, secs. 501.05 and 602). 

(a) Manner of collection of data for determination: The collec- 
tion of data for the determination of rulemaking is made from various 
sources, one of which is suggestions and recommendations by the 
National Council of Consultants. For instance, the limited loan par- 
ticipation plan was devised to aid and assist small retail, wholesale, 
and service establishments and others eligible, as a result of studies 
conducted on an area basis which showed the need for such a lending 
program. 

(6) Extent of notice to interested persons: Descriptive pamphlets 
are issued which explain the lending program. They explain how 
and where to make application for a loan. Such pamphlets are avail- 
able at all regional and branch offices and many banks and other 
Government agencies, 

(c) Hearing and extent of public participation therein: No hear- 
ings are held. 

(7) Extent of agency statement of reasons for rules adopted: The 
agency’s policy and reasons for rules adopted are contained in the 
manuals. 

(e) Manner of public or other dissemination or availability of 
rules: Substantive rules are published in the Federal Register and 
as explained in (6) above, descriptive pamphlets are available at all 
regional and branch offices and at many banks. 

IX. Rules relating to the making of grants of public funds to pri- 
vate and public parties for rehabilitation, educational, and other pur- 
poses: Not applicable to the functions of the Small Business Admin- 
istration. 

X. Rules or instructions relating to standards for negotiation of and 
the grant of contracts—Each Administration program of procure- 
ment and technical assistance to individual eal benineed concerns is 
described briefly herein. 

Policy of Congress 

The Small Business Act of 1953, as amended, sets forth the specific 

statutory authority of the agency with respect to major fields of 
operations, that are designated the agency procurement program. In 
this connection, the act states: 
* * * Government should aid, counsel, assist, and protect insofar as possible 
the interests of small business * * * to insure that a fair proportion of total 
purchases and contracts for supplies and services * * * be placed with small 
business enterprises * * * to maintain and strengthen the overall economy of 
the Nation. 

Reference: A. Public Law 163, section 202 

B. SBA-100, chapter I, section 101, chart No. 5 
SBA-100, chapter IT, section 201, chart No. 9 
SBA-~400, chapter V 
SBA-~400, chapter VII 
SBA-600, chapter I, sections 100, 101, and 102 
SBA-600, chapter IT, section 200.01 
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Prime contract authority 


The Administration is empowered to enter into prime contracts with 
other Federal agencies, and to subcontract the work to small busi- 
nesses. However, the authority will be used only in cases of compelling 
necessity. 

Reference: A. Public Law 163, section 207 (b) (2) and (b) (3) 

B. SBA-100, chapter I, section 101, chart No. 5 
SBA-100, chapter IT, section 201, chart No. 9 
SBA-600, chapter I, sections 100, 101, and 102 
SBA-600, chapter ITT, section 304 
SBA-600, chapter IV, section 409 
Facilities inventory 

The Administration maintains a registration of small firms in each 
of its regional offices, covering small concerns in the respective regions 
which have asked to be so listed. Listed companies are advised of 
Government prime contract opportunities and of commercial and 
industrial subcontract opportunities. The list also serves as a starting 
point in making available the productive capacity of small business 
in the event of mobilization for defense. Large firms are advised of 
available small concerns on the list that are qualified for their subcon- 
tract work. The registering of a plant facility is on a voluntary basis. 

Reference: A. Public Law 163, section 210 

B. SBA-100, chapter I, section 101, chart No. 5 
SBA-100, chapter IT, section 201, chart No. 9 
SBA-600, chapter I, sections 100, 101, and 102 
SBA-600, chapter IV, section 402 


Relation with other Government agencies 


The Administration counsels and aids individual small-business 
concerns by providing service including managerial and technical aids, 
and recommends, takes corrective steps, or initiates necessary action 
leading to such steps or policy formulation and changes that may, in 
the judgment of the Administration and/or through agency staff 
specialists, be needed to protect and preserve the interests of small 
business. The Administration provides technical guidance and con- 
sults and cooperates with other Government agency procurement offices 
in the interest of utilization of potential productive capacities of small 
plants in supplying supplies and services to the Government. 

Reference: A. Public Law 163, sections 211, 212, 225 

SBA-—100, chapter I, section 101, chart No. 5 
SBA-100, chapter IT, section 201, chart No. 9 
SBA-400, chapter IV 

SBA-600, chapter IT, sections 200.02 and 203.02 
SBA-600, chapter ITT, section 301 


J oint set-asides—J oint determinations 


Under this program, Small Business Administration representatives 
at the principal military and civilian agency procurement centers, 
working with contracting officers, review proposed purchases to deter- 
mine which of them should be set aside for exclusive award to small 
business. 

Those purchases found suitable for supply by small business, if 
jointly agreed to by the Small Business Administration and the pur- 
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chasing agency, are earmarked and reserved exclusively for competi- 
tive award to small firms. Either an entire purchase, or a percentage 
of a purchase, may be reserved in this way. 

Small Business Administration field offices call to the attention of 
small firms in their areas purchases reserved for small business which 
the firms are capable of supplying and on which they may wish to bid. 

Reference: A. Public Law 163, section 214 

B. SBA-100, chapter I, section 101, chart No. 5 
SBA-100, chapter II, section 201, chart No. 9 
SBA-400, chapter IV 
SBA-600, chapter I, sections 100, 101, 102, and 103 
SBA-600, chapter II, sections 200 and 203.02 
SBA-600, chapter ILI, sections 300.02-.06, 301, 302, 

and 303 
SBA-600, chapter IV, sections 406, 407, and 408 


SBA referral program; Government contract opportunities for small 
business concerns 

The Small Business Administration counsels, aids, and renders 
every assistance possible to individual small business firms requesting 
assistance on any problem which comes within the scope of the Small 
Business Act of 1953, as amended. To the extent staff facilities will 
permit, the Small Business Administration counsels with small firms 
with respect to opportunities for obtaining Government contracts, 
and assists such firms in the technical procedures that are incident 
to bidding for and performing on a Governhiant contract. SBA 
referrals to individual small firms are on a selective basis as set forth 
in the operating manual. 

With respect to Government prime contractors and subcontractors, 
the Administration obtains basic information and serves in liaison 
capacity with respect to actions leading to letting of subcontracts 
to small firms, in respect to technical factors governing production, 
prices, and technical contract conditions such as specifications with 
changes or modifications, production scheduling, packaging, plant 
operations, managerial techniques, and so forth. The Administra- 
tion also cooperates with appropriate Government agencies to insure 
fulfillment of technical requirements in providing adequate bid infor- 
mation to small business. 


Reference: A. PL 163, section 212 (b), (e), and 22% 
B. SBA-100, chapter I, section 101, chart No. 5 
SV A-~100, chapter IT, section 201, chart No. 9 
SBA-600, chapter I, sections 100, 101, 102 
SBA-600, chapter IT, sections 200, 203.02 
SBA-600, chapter ITT, sections 300, 302, and 303 


Certificates of competency 


Small firms whose low bids on Government contracts have been 
rejected owing to doubt of their adequacy of credit or capacity to 
perform satisfactorily have, what is in effect, an appeal procedure 
in the form of the certificate of competency program. The Ad- 
ministration makes independent surveys of an applicant’s resources 
and renders a decision on the firm’s competency to handle the contract 
in question, which is completely independent of any previous gov- 
ernmental finding. The award or denial of a certificate of competency 
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applies only to the particular contract involved and the time at which 
the denial or award takes place. Any change in the original circum- 
stances calls for a new evaluation if an earlier applicant applies again 
at a later date. Capacity and credit are the only factors evaluated 
by the Administration, and a certificate is awarded if the Administra- 
tion is satisfied that both are adequate. The certificate is conclusive 
with respect to the factors it covers. Defense production pools, as 
well as individual small firms, may apply. 

In the event an application for a certificate is denied, the manual 
provides that immediate notification will be given to the applicant 
(SBA-400, ch. V, sec. 503.02). Recourse, in case of denial, rests 
on demonstration by the applicant of additional substantive data and 
factual information not initially available for presentation or which 
was developed subsequently to the first consideration of the applica- 
tion. When such data or factual information provide conclusive evi- 
dence warranting a review of the case, individuals vested with au- 
thority to issue certificates of competency may authorize such review, 
provided award of contract has not been made. In 1955 and 1956 
there were 5 requests for review of denial action, of which 3 were 
granted certificates of competency. 


Reference: A. PL 163, section 212 (d) and 213 (a) 
B. SBA-100, chapter I, section 101, chart No. 5 
SBA-100, chapter II, section 201, chart No. 9 
SBA-400, chapters IV and V 
SBA-—600, chapter I, sections 101 and 103.02 
SBA-600, chapter IV, section 400 


Defense production pools 

The Administration assists groups of small companies in forming 

roduction pools for the performance of defense contracts that are 
fod the capability of the individual concerns, when such agency 
assistance is requested. The Administration assists the companies in 
submitting the data necessary for Federal Trade Commission and At- 
torney General concurrence, and formally approves pool operations 
when those concurrences are obtained. Prime and subcontract oppor- 
tunities are called to the attention of the pools, and the Department 
of Defense is formally notified when they are first given formal ap- 
proval to seek defense contracts. 


Reference: A. PL 163, section 217 
B. SBA-100, chapter I, section 101, chart No. 5 
SBA-~100, chapter IT, section 201, chart No. 9 
SBA-600, chapter I, sections 100, 101, and 102 
SBA-\600, chapter IV, section 403 


(a) Manner of collection of data for determination.—The manner 
in which basic data and factual information are collected in the pro- 
curement and technical-assistance programs, generally speaking, is 
direct in that it is obtained from the individual small-business concern 
that has requested assistance. For example, where a plant survey is 
required incident to the consideration of productive capacities for cer- 
tificate of competency purposes, a staff specialist visits the plant and 
on the basis of firsthand evaluation of plant facilities and interview 
with plant management, obtains the data needed for arriving at de- 
terminations as to the productive capacity factor. 
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There is variation as to collection of data, dependent on the small- 
business problem and availability of needed information. When sup- 
plemental data or technical information may be required in order to 
provide counsel, aid, and assistance to a»small concern, and such data 
are available from other Government departments or private industry, 
the Small Business Administration gets in touch with the Govern- 
ment agency and private sources and solicits their cooperation in this 
connection. In these instances the Administration takes note that 
pursuant to the Small Business Act of 1953, as amended, (sec. 207 (b) 
(4)), the agency is encouraged to cooperate and advise with “* * * 
voluntary business, professional, educational, and other nonprofit 
organizations, and institutions, and with other Federal and State agen- 
cies by maintaining a * * *” ete. 

Detailed procedural steps and methods for obtaining data and anal- 
ysis and utilization of such data are described in detail in the opera- 
tions manual to which reference is made above. 

(b) Extent of notice to interested persons—Appropriate time and 
area coverage notification, or individual notification is provided to 
specific concerns to permit such interested parties to participate in the 
Administration’s small business undertakings, or to provide for ap- 
peals and reviews of Administration actions taken or contemplated. 
Inasmuch as these notification procedures are designed to meet the 
specific needs of a program, the detailed procedural steps and methods 
will vary between programs. Therefore, the operations manuals to 
which reference is made above will provide this information in com- 
plete detail. 

(c) Hearing and extent of public participation thereim.—Procedures 
for hearing and public participation have been covered in answer to 
question 4. 

(d) Extent of agency statement of reasons for rules adopted.—See 
references under subtitle this heading on policy of Congress. 

(e) Manner of public or other dissemination or availability of 
rules.—Actions taken under this program are directed to a specific 
named individual and are not published. 

XI. Practice manuals for field or other agency personnel explaining 
the law administered or the agency’s policies thereon.—The manual 
system of SBA referred to in items I, IT, III, V, VIII, X, XI, XII, 
and XIII, applies to the field offices of SBA as well as the headquarters 
office in Washington. 

XII. Rules of practice—Under rules relating to appearance and 
compensation, anyone can appear before the Administration either in 
person or through an agent. The Administrator has reserved the right 
to suspend or revoke the right of an agent to appear before the Admin- 
istration for good cause. Any person whose right is suspended or 
revoked has an opportunity to be heard at an informal hearing gov- 
erned by rules of procedure, copies of which are attached hereto. 

(a) Manner of collection of data for determination: Good cause 
is defined in SBA Manual 400. Information as to alleged misconduct 
is called to the Administrator’s attention by the agency official having 
knowledge of the alleged misconduct. An investigation is then con- 
ducted to determine if the facts warrant suspension or revocation of 
the agent’s right to appear before the Administration. 

(4) Extent of notice to interested persons: If the Administrator 
cetermines there is good cause, he gives the agent a notice specifying 
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the action to be taken, the reason therefor, and advising him of his 
right to be heard in the matter. 

(c) Hearing and extent of public participation therein: The hear- 
ing is informal. 

(d ) Extent of agency statement of reasons for rules adopted: See 
(6) above and answer to question 2. 

(e) Manner of public or other dissemination or availability of 
rules: The final action of the Administrator would be directed to a 
named individual and would not be made public. 

XIII. Rules relating to agency management, organization, and per- 
sonnel.—Rules and operating procedures relating to all phases of the 
administrative operations of SBA have been issued in SBA-100, Ad- 
ministrative Manual, and SBA-200, Controller’s Mannual. 

SBA-100, Administrative Manual contains policy statements, sub- 
stantive rules and procedural rules relating to: 


Chapter I. The internal organization and functions of SBA offices. 

Chapter IT. Boundaries of SBA regional and branch offices. 

Chapter III. Delegations of authority to officials of SBA to take pro- 
gram and administr: ative actions. 

Chapter IV. SBA advisory boards, including the National Council 
of Consultants that serve as an advisory group to the Administrator 
and the 15 regional field advisory boards. 

Chapter V. Communications—mail, telephone, and telegraphic. 

Chapter VI. Printing and publications. 

Chapter VII. Records management. 

Chapter VIII. Property management. 

Chapter TX. Personnel m: :nagement. 

Chapter X. Security —personnel and physical. 

Chapter XI. Compliance. 

Chapter XII. Instructions relating to the SBA manual system. 

Chapter XIII. Reports and forms policy and procedure. 

Chapter XIV. Management-improvement program. 

Chapter XV. Official register procedure 1 the recorda- 
tion of all recommendations and final actions with 
respect to loans and certificates of competency. 

The Controller’s Manual, SBA-200, and supplementing instructions 
in the finance instruction series have been developed to implement 
administrative accounting, budgeting, financial reporting, internal 
auditing, and statistical reporting functions of the Administration. 

References to manual and instructional material are as follows: 

Chapter I: 

100 Allotment and control of administrative expense funds. 

Chapter IT: 

205 Field collections, issuances of past due notices, etc. 

206 Collateral. 

210 Reporting of services and leave for pay purposes. 

211 Travel. 

212 Loan disbursements. 

213 Bonding of SBA personnel. 

214 Collection of erroneous payments made to SBA personnel. 

215 Collection and accounting procedures relating to debts due 
Small Business Administration, including transportation 
debts. 
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216 Imprest funds. 
217 Internal control of cash and negotiable documents. 
218 Administrative expenses—disaster loanmaking. 
219 Administrative expenses—fisheries loan fouls 
Chapter III: 
300 Audit policy. 
Chapter IV: 
400 Regional reports of program statistics. 
Finance instructions (detailed instructions to employees assigned to 
accounting functions) : 
FI-21 Accounting principles and standards. 
FI-22 Chart of general ledger account descriptions. 
FI-23 Budgetary control. 
FI-25 Finance Division records system. 
FI-27 Loan accounting procedures. 
FI-28 Property accounting procedures. 
FI-29 Allotment and distribution accounts and related records. 

(a) Manner of collection of data for determination: The adminis- 
trative rules relating to agency management, organization, and per- 
sonnel were established in accordance with applicable regulations of 
the Civil Service Commission, Treasury Department, Bureau of the 
Budget, General Accounting Office, and the General Services Adminis- 
tration and after careful consideration by top officials and technicians 
of the programs and policies of the Small Business Administration. 

Rules that are not governed by governmentwide regulations were de- 
veloped through extensive research and comparison with systems de- 
veloped by other Government agencies having similar functions or 
OE) el 

(6) Extent of notice to interested parties: The rules relating to the 
above subjects were designed to be of specific assistance to agency per- 
sonnel, and are printed and made available to all employees. The 
accounting and fiscal manuals were submitted to the Audit Division, 
General Accounting Office, for review and approval in December 1954. 
Subsequently, the system as described in the manuals was approved, 
with respect to basic accounting principles, standards, and related 
requirements, by the Comptroller General. 

(c) Hearing and extent of public participation therein : Since all of 
the rules for agency management, organization, and personnel relate 
entirely to administrative operations of the agency, there was no pub- 
lic participation therein or hearings in connection with the develop- 
ment of the rules. 

(d) Extent of agency statement of reasons for rules: Practically 
all of the rules relating to the above functions are required by statutes 
administered by the Civil Service Commission, General Accounting 
Office, and Treasury Department, which are applicable to all Govern- 
ment agencies. In view thereof, statements of reasons for adoption 
were not required. 

(e) Manner of public or other dissemination or availability of 
rules: There is no public dissemination of administrative procedures 
of the agency; however, all procedures are made available to all SBA 
employees. 
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Answer to question 4 


The primary functions of the Small Business Administration deal 
with loans and contracts which are not subject to formal rulemaking 
procedures. There are no requirements in the Small Business Act for 
notice, hearing, and record of the hearing, and such functions are 
specifically exempted from formal rulemaking procedures under the 
Administrative Procedure Act. 


Answer to question 5 


Under section 212 (c) of the act, the Administrator of the Small 
Business Administration has authority to certify an individual con- 
cern as a small business concern for purposes of securing assistance 
under the act. All other appeal procedures, with the exception of the 
certification of small business concerns, are described under question 
3 hereof. 

(a) Written submissions of views: The agency has developed a 
form which may be used by anyone who decides to apply for a small 
business certificate for size determination for the purpose of Govern- 
ment procurement (SBA Form 355). 

(6) The forms for written submissions: See (a) above. 

(c) Oral submissions: When requested, the Size Standards Com- 
mittee has granted the opportunity for applicants to submit orally 
their reasons why the request for a small business certificate should be 
granted. 

(d) Intervention: In the case of a Government procurement set 
aside for small business, a competitor may challenge the small business 
status of the bidders who have certified themselves to be a small busi- 
ness. When such small business status is challenged, the Small Busi- 
ness Administration determines whether or not the business concern 
in question should be designated a small business concen. If appro- 
priate, a small business certificate is issude. 

(e) Consolidation of proceedings: Our experience, as of this date, 
has not made the consolidation of proceedings necessary. 

(f) Initial or recommended decisions; and: After careful con- 
sideration by the Size Standards Committee of the information sub- 
mitted in the application for a small business certificate for the pur- 
pose of Government procurement, the Committee makes a recom- 
mendation to the Administrator. The decision of the Administrator 
is transmitted to the applicant by letter. If the certificate is granted, 
the letter includes the terms of the certificate. If the application is 
denied, the letter contains the reasons for denial. 

(g) Appeals therefrom: Any appeal to the action taken on an appli- 

‘ation for a small business certificate is made to the Administrator of 
the Small Business Administration. Where an appeal has been made, 
the appellant will be given an opportunity to appear before the Com- 
mittee and the Administrator or his designated representative. The 
Administrator may request, if necessary, that the Committee obtain 
additional facts on which he may base his decision. The Administra- 
tor may request the advice of the Committee before making his final 
decision. 
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Answer to question6 


(a) Yes, in one instance, although not required by law to do so, the 
Small Business Administration has followed formal rulemaking pro- 
cedures in arriving at a substantive rule. The Small Business Size 
Standards defining for the purposes of the act, “small business” were 
issued pursuant to section 203 of the Small Business Act. The notice 
of the proposed definition was published in the Federal Register, Jan- 
uary 5, 1956. Information was received from the public, procure- 
ment agencies and small business advisory groups. In addition, an in- 
teragency task committee composed of representatives of the Govern- 
ment procurement agencies, was established which made a study of the 
effect of the proposed definition on small business and Government 
procurement. This committee advised the Administrator prior to final 
adoption and publication of the Small Business Size Standards, which 
became effective January 1, 1957. In utilizing formal rulemaking 
procedures in this instance, it was the feeling of the Administrator that 
the definition of “small business” was so important to the business 
community and Government procurement agencies that the public 
interest would be served in securing their views before the adoption 
of the size standards. 

(6) The Small Business Act does not have a statutory requirement 
for hearing on rules relating to its functions. See Question 4. 


. nw 
Ansiver to question 7 


(a) Substantive rules, such as the loan policy statement and small 
business size standards, are under constant study, and as the need 
ippears, are changed from time to time. Changes in loan policy are 
made by the Loan Polie y Board. Small business size standards are 
subject to modification as more recent data are available from Govern- 
ment procurement agencies and industry studies. This material is 
analyzed by the Office of Economic Adviser and recommendations are 
made through the Size Standards Committee to the Administrator. 

(>) Rulemaking procedures are modified from time to time to con- 
— to changes made in policy as indicated in (a), above. In the 
‘ase of disaster loans, a disaster declaration terminates 6 months from 
the end of the month in which the area was declared a disaster area by 
the Administrator of the Small Business Administration. These pro- 
cedures are uniform, however, in the event an extension of any dis- 
aster loan program is deemed advisable, a request therefor, supported 
by a statement of facts, justifying such extension, is submitted by the 
regional director to Washington for approval by the Administrator. 
Individual disaster loan applications may be processed after the ter- 
mination date if the regional director feels that it should be considered 
because of extenuating factors, and he submits a written request. to the 
Washington office for approval to accept such application. 
For other modifications or repeal of rules, see 3 and 5. 


Answer to question 8 


See 3,5, and 7 for issuance of amendments or repeal of a rule. See 
13 as to rulings issued in 1955 and 1956. 


NSS99 oe 
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Answer to question 9 


All rules made by the Small Business Administration involve: 

(6) Matters relating to agency management or personnel or; 
(c) Loans, benefits, or contracts. 

It is our opinion that these matters are for determination by the 
Administration in accordance with congressional standards set forth 
in the Small Business Act and should not be subject to public par- 
ticipation. This agency does, however, receive and utilize informa- 
tion in formulating such rules from advisory groups established in 
accordance with section 212 (i) of the Small Business Act. The 
purpose, policy, and functions of these advisory groups are set forth 
in detail in chapter 4 of SBA-100, Administrative Manual, which 
is more particularly described under question 3 hereof. 


Answer to question 10 


(a) On any rules issued by this Administration on an application 
before it, the reason and relevant material considered is cited in the 
ruling. 

(6) Yes, our rules of procedure designate the type of submission 
which the agency considers as relevant. This is done by submission 
of applications to the agency for assistance under the act. Forms are 
furnished to applicant which list the requirements in detail of all 
information required from the applicant for the purpose of acting 
upon his application or request. For a listing of all SBA forms, see 
SBA-—100, chapter 13. 

Answer to question 11 


(a) This agency has determined in each instance, with the excep- 
tion of the small business size standards, that there is good cause 
for making the effective date of the rule or ruling less than 30 days 
after its public ation. The exception in regard to the small business 
size standards has been explained by our answers to question 6 (a). 
Since the Small Business Administration is a service agency rather 
than a regulatory agency, and rules issued by the Administration 
are for the purpose of aiding and assisting small business, it is our 
opinion that a postponement of their effective date would be con- 
trary to public interest. 

(6) As explained under (a) above, substantive rules issued by this 
Administration in respect to loans and contracts are for the purpose of 
granting aid and assistance, and the public interest is best served by 
making the rules effective without delay. 


Answer to question 12 


Under section 207 (b) (1) of the act, the Administration has au- 
thority to make disaster declarations when appropriate because of 
floods or other catastrophes. These disaster declarations are the only 
emergency rules issued by the Administrator. In the past 2 years 70 
disaster declarations have been issued. 
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Answer to question 13 


Rulings issued during 1955 and 1956 
The total number of applications received and the number of loans 


approved or declined, both as to regular business loans and disaster 
loans for the calendar years 1955 and 1956 were as follows: 





1955 1956 
Applications received: 
i hal ait iad shan lh eeinaaniaiieiitacetiettiataaia ie 3, 002 5, 915 
Disaster -- - sata iin eo cipal nate aaa 2, 871 | 1, 928 
c | : é z <a Ssnhaae a calne adeeeie. aati 5, 873 7, 848 
Applications declined: 
Business ; ig busadncwpoedeukew 1, 464 1, 985 
Disaster jccaghiatminmede medal 267 252 
Total peta eet 1, 731 2, 237 
Applications approved: | 
Business daniel = : ntiinbeitiatiadaiaiaaea ae 1, 148 | 2, 890 
Disaster ated eS aes 2, 329 1, 531 
Total.... ; ae peer pcb beRetabes Leos inaction tienes 3, 477 4, 421 








Since authority has been delegated to all regional directors to proc- 
ess modifications of a minor nature, with the Washington office only 
acting upon those of a major nature, no figures are available in the 
Washington office of the total number of modifications during the 
calendar years 1955 and 1956. 

The difference between the total of loan applications received and 
the total of approvals and declinations is made up of applications with- 
drawn and applications pending processing. 


Certificates of competency 





Received Withdrawn Declined Issued 
1955_. ers 4 179 | 39 | 57 84 
1956 ‘: : ae 233 | 4l 75 117 
| 


Copies of representative rulings follow: 
SMALL BUSINESS ADMINISTRATION 
[Declaration of Disaster Area 112] 
CoLORADO—DECLARATION OF DISASTER AREA 


Whereas it has been reported that from July 26, 1956, through July 29, 1956, 
because of the disastrous effects of floods, damage resulted to residences and 
business property located in certain areas in the State of Colorado; 

Whereas the Small Business Administration has investigated and has received 
other reports of investigations of conditions in the areas affected; and 

Whereas after reading and evaluating reports of such conditions, I find that 
the conditions in such areas constitute a catastrophe within the purview of the 
Small Business Act of 1953, as amended: 

Now, therefore, as Administrator of the Small Business Administration, I 
hereby determine that: 
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1. Applications for disaster loans under the provisions of section 207 (b) (1) 
of the Small Business Act of 1953, as amended, may be received and considered 
by the office below indicated from persons or firms whose property situated in 
the following counties (including any areas adjacent to the counties below 
named) suffered damage or other destruction as a result of the catastrophe 
above referred to: 

Counties of: 


Denver Small Business Administration Regional Office, 

Jefferson New Customhouse, Room 235, 

Arapahoe{ 19th and Stout Streets, 

Morgan j Denver, Colo. 
2. No special field office will be established at this time. 
5. Applications for disaster loans under the authority of this declaration will 
not be accepted subsequent to February 28, 1957. 

Dated: August 2, 1956 

WENDELL B. Barnes, Administrator. 


UNITED STATES GOVERNMENT, SMALL BUSINESS ADMINISTRATION 
SAN FRANCISCO REGIONAL OFFICE 
AUTHORIZATION 


A Loan is authorized by this Administration (pursuant to see. 207 (a) of the 


Small Business Act of 1953, as amended) to——(hereinafter called “Borrower” ), 
on Borrower’s application dated November 5, 1956, Docket No. ——— in the amount 


and upon the conditions as follows: 

1. Amount: Sixty-five thousand dollars ($65,000) 

2. Note Payable: 

(a) Ten years from date of Note, with interest at the rate of six percent (6%) 
per annum, and installments, including principal and interest, each in the amount 
of $722, payable monthly, beginning one month from date of Note, and the 
balance of principal and interest payable ten years from date of Note; with 
the further provision that each said installment shall be applied first to interest 
accrued to the date of receipt of said installment, and the balance, if any, to 
principal. 

(b) Net Earnings Clause covering fifty percent of Borrower's net earnings, first 
effective for Borrower’s fiscal year ending March 31, 1959. 

3. Collateral: 

(a) First Mortgage of all land, buildings, machinery, equipment (including 
automotive equipment), fixtures and furniture now owned and hereafter acquired 
by Borrower [including, but not limited to, (i) the land, buildings, machinery, 
equipment (including automotive equipment), fixtures and furniture referred to 
in Balance Sheet as of October 31, 1956, and stated therein to have a total net 
book value of $91,190 as of October 31, 1956, and (ii) the land, and all machinery 
and equipment to be acquired with a portion of the proceeds of the loan, referred 
to in paragraph 4 hereof]. 

(b) Guaranties on SBA Form 148 as follows: 


John R_- sesamiae scieacinthedis-chiaelinalaccste Rs Teddi ances’ _.._._.. 30 percent of loan. 
Pie Mie sit dactit aaa ee a ss : = : ahead sete 7 percent of loan. 
James W_- Seca at sapieabisiemes ep acabak serie tara aaiaioa __--.... 8 percent of loan. 
Pes Tic eecrarcccas Sau sii asa aioe ace hs cn S 3 percent of loan. 
JOMNOS Bsns. -sininalh e cnt itt ne Bik ea tain ahlpiabinl iat ee ebbcrgati 5 percent of loan. 


4. Use of Proceeds of Loan: 


(a) Approximately $28,000 to purchase new plainer and for planer build 
10, 000 to purchase new burner 
6, 000 to purchase selective trimmer 
5,000 to lengthen saw mill 
3,600 to purchase land 
12, 400 for working capital 





$65, 000 


_— 4 
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Total annual compensation of the following officers of Borrower to be 
limited to the amount set opposite each name: 


Job Bc ce i siniss 4s speoliseheasisds ahs $9, 000 per annum. 
Ps: ith tn eae eek k ee ee Be ek ee ee ae ees eee 7, 200 per annum, 
James W- scents apis ignite cok mats ae a aia ian _. 7,600 per annum. 
A. E- 


alt tales eee Oana aptgie pase etctimaseeces.” «ites aE 
James. ae sai oe aes et sts as nbs has rn sh pcg dsmstoscens -_) 


6. Fixed Asset Limitation of $5,000. 

7. After-Acquired Property Agreement. 

&. Compensation Agreement, SBA Form 158. 

9. Standby Agreement on SBA Form 139 covering the total principal amount 
of Borrower’s indebtedness to Shareholders (stated to be in the total amount 
of $25,708) and all accrued and future interest thereon. 

10. Prior to each disbursement on account of the Loan, Regional Director 
shall be in receipt of evidence satisfactory to him in his sole discretion, that 
there has been no Adverse Change since the date of the Application, or since 
any of the preceding disbursements, in the financial or any other condition of 


Borrower, which would warrant withholding or not making any such disburse- 
ment or any further disbursement. 


11. Such other conditions as Regional Director or Regional Counsel may im- 


pose pursuant to outstanding general requirements and instructions of this 
Administration. 

12. Disbursement of the Loan shall be made in the discretion of Regional 
Director in accordance with the provisions of this Authorization and the ap- 
plicable general requirements and instructions of this administration, provided 


that no disbursement shall be made later than four months from the date 
hereof. 


The foregoing Authorization is issued pursuant to the approval of the Loan 
Application by the Smali Business Administration on BASES ELLE 


WENDELL B. Barnes, Administrator. 


Re gional Director, 
Small Business Administration. 
This question relates directly to the legislative program of this ad- 
ministration. We will submit the answer to this question as soon 
as this program is completed and we have received clearance from 
the Bureau of the Budget. 


Answer to que stion 14 


The Administration’s legislative program was encompassed in H. R. 
6645 introduced by Congressman William S. Hill. A detailed ex- 
planation of these proposals are contained in our comments on H. R. 
6645. 

The Small Business Administration bill is essentially a reenact- 
ment of the Small Business Act of 1953, as amended. In general, it 
establishes the Small Business Administration as a permanent agency 
and clarifies the existing statute. 

Certain technical changes have been made primarily for purposes 
of clarification. These revisions include the following: 

A specific reference to construction contracts has been added to make 
clear that it is the intent of Congress that small-business concerns 
shall obtain a fair proportion of Government construction contracts. 

A provision has Lan added whereby the Small Business Admin- 
istration is authorized to borrow from the Treasury program funds 
necessary for its revolving fund. Experience has indicated that this 
additional flexibility must be made available. The agency’s funds 
have twice been depleted with the result that Small Business Admin- 
istration has found itself forced to delay the granting of financial as- 








2006 SURVEY OF ORGANIZATION, PROCEDURE, AND PRACTICE 


sistance until such time as Congress was able to make additional funds 
available. 

In connection with the disaster-loan program, provisions have been 
added to provide additional flexibility and to enable Small Business 
Administration to render even more efficient service to victims of dis- 
asters. 

To enable the Small Business Administration to be of greater as- 
sistance to small-business concerns, a provision has been added author- 
izing Small Business Administration to make studies and recom- 
mendations of matters materially affecting the competitive strength 
of small business. 

Section 201.—This section incorporates former section 201 of the 
Small Business Act without change. It is intended that this bill be an 
amendment to the Small Business Act of 1953, rather than a new act. 
This is done to maintain the identity of the present Small Business 
Administration and the continuity of its programs. 

Section 202.—Former section 202 has been divided into two para- 
graphs since SBA’s disaster relief programs are a function apart from 
its small- business programs. In addition, in subsection (a) the word 

“property” "has been substituted for the word “supplies” and the words 

“(including but not limited to contracts for maintenance, repair, and 
construction)” have been added. Recent legislation relating to 
Government procurement has utilized the words “property contracts” 
in lieu of “supply contracts” since the latter may be subject to a lim- 
ited interpretation. This change is necessary to make absolutely 
clear that it is the intent of Congress that small-business concerns shall 
obtain a fair proportion of all types of Government contracts. “Prop- 
erty contracts” as used in this section is used in its most broad sense 
and includes supply contracts, maintenance, repair, and construction 
contracts, as well as any other kind of contract ordinarily let by 
Government agencies. 

Section 203.—This section, formerly section 203 of the Small Busi- 
ness Act, has not been changed. 

Section 204.—Subsection (a) is the same as former section 204 (a). 
However, the definition of the term “United States,” formerly found 
in section 204 (e), has been incorporated in this subsection. 

Former section 204 (b) has been replaced by sections 206 (a) and (b) 
of the proposed bill. 

Subsection (b) is the same as former section 204 (c). However, 
minor changes have been made in order to establish as the compensation 
of the Administrator and the Deputy Administrators the rates pro- 
vided in the Federal Executive Pay Act of 1956. 

Subsection (c) isthe same as former section 204 (d) 

Former section 204 (f) relating to the establishment of SBA offices 
in Alaska, Hawaii, and Puerto Rico, has been omitted as unnecessar y- 
Such offices have been set up and no special authority is necessary. 

Section 205.—Subsection (a) is the same as former section 205 (a) 
except for the addition of the words “or nonreimbursable” to author- 
ize the utilization, where appropriate, of the services of other Gov- 
ernment agencies on a nonreimbursable basis as well as the present re- 
imbursable basis. This change is made to avoid the necessity for re- 
imbursing other Government agencies in every case for minor services 
even though such agencies do not desire reimbursement. 
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Subsection (b) was former section 205 (b). However, former para- 
graph (6) has been redesignated as (9) and two new paragraphs have 
been added. Paragraph (7) authorizes SBA to pay the personal 
cost of travel to the site of a disaster and return (including per diem 
in lieu of subsistence) of persons recruited by SBA to render tempo- 
rary service in connection with such disasters. This amendment will 
assist SBA to recruit financial specialists on a temporary basis to help 
the agency’s disaster programs. Since the duration of such employ- 
ment often is short, the present requirement that the employee pay 
his travel expenses seriously hampers the ability of the agency to 
employ financial specialists residing in areas other than the disaster 
area. 

Paragraph (8) authorizes SBA to accept gratuitous services from 
public and private agencies and groups. From time to time, par- 
ticularly in connection with its disaster program, local agencies or 
private business concerns offer to SBA on a gratuitous basis space 
for temporary offices or other assistance in establishing emergency- 
loan programs. 

Subsection (c) is identical to former section 205 (c). 

Section 2 a) and (b) replace former section 204 
(b). They authorize ne Administration to borrow from Treasury 
on notes or other obligations issued by SBA, the funds necessary 
for the agency’s business and disaster-loan programs and the prime- 
contract program. ‘The amounts the Agency may borrow from Treas- 
ury must be authorized in appropriation acts. This borrowing au- 
thority provides necessary flexibility and may avoid certain unantici- 
pated depletion of funds available for financial assistance and 
consequent delay in agency programs. 

Subsections (c) and (d) are former sections 206 (a) and (b). 

Subsection (e) is former section 222. 

Section 207.—Subsection (a) was formerly sections 207 (a), 207 (a) 
(1), and 207 (a) (2). However, new subsection (a) has been re- 
arranged somewhat in the interests of clarity and the following 
changes have been made: 

Paragraph (4), which relates to pool loans, has been made more 
specific as to the purposes for which such pools may be formed; 
paragraph (5) which authorizes antitrust exemptions for such pools 
has been clarified; and paragraph (7) establishes the interest on the 
Administration’s share of loans at a maximum of 6 percent. For- 
merly, under section 207 (a) (2), the interest rate was established 
at a maximum of 6 percent, but otherwise “at the rate prevailing in 
the area where the money loaned is to be used * * *.” It was found 
that it was not administratively possible to determine the interest 
rate prevailing in any area. That portion of former section 207 (a) 
(2) which required certain reports from the Attorney General has 
been made section 207 (c) of the proposed bill. 

Subsection (b) is similar to former section 207 (b) except that 
it has been rearranged. In par agraph (2) the words “affected by 
a drought” have been substituted for “drought is occurring.” Under 
the new language the eligibility of a small business would be based 
solely on the. question of whether it is located in an area that has been 
“affected by a drought” and the question of whether a drought is 
continuing in the area will not be controlling. Former paragraphs 
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(2), (8), and (4) of section 207 (b) have been included in section 208 
of the bill. 

Subsection (c) is identical to former section 207 (b) (5). 

Section 208.—This section consolidates many of the powers of the 
Small Business Administration granted in the present Small Business 
Act. 

Subsection (a) (1) is identical to former section 207 (b) (2) and 
section 208. 

Subsection (a) (2) is the same as former section 207 (b) (3). 

Subsection (b) is the former section 207 (b) (4). 

Subsection (c) is the same as present section 210 (a) of the Small 
Business Act except for the addition of the word “civilian.” Pres- 
ently, SBA is authorized to make an inventory of all productive 
facilities of small-business concerns which can be used for war or 
defense production. The change would broaden the agency’s respon- 
sibilities to encompass all small firms regardless of whether they are 
engaged in defense activities. This revision is consistent with the 
establishment of SBA as a permanent small-business agency. 

Subsection (d) was formerly section 210 (b). However, by the 
addition of the word “civilian” to section 208 (d), SBA’s responsi- 
bilities to encourage the effective utilization of small-business produc- 
tive facilities are extended to include concerns which may not be 
utilized for defense production. 

Subsections (e) and (f) are former sections 212 (a) and (b 

Subsection (g) is former sections 212 (c) and 213 (b). 

Subsection (h) is former section 212 (d) and section 213 (a). 

Subsections (i), (j), (k), and (1) are former sections 212 (e), (f), 
(¢), and (h). 

Subsection (m) is former section 212 (i), slightly revised to make 
it clear that representatives of larger concerns may be appointed to 
SBA advisory boards if the presence of such representatives will con- 
tribute to the aims of the Small Business Act. 

Subsection (n) is former section 216. However, this subsection 
has been broadened to authorize studies and recommendations relat- 
ing to all Federal programs (as contrasted with war or defense pro- 
grams) and to authorize studies of matters affecting the competitive 
strength of small business. 

Section 209.—Subsections (a) and (b) are the first half of former 
section 215. The balance of former section 215 is section 209 (e) of 
the proposed bill. 

Subsection (c) is that part of former section 207 (a) (2) which 
requires reports from the Attorney General. 

Subsection (d) is that part of former section 211 which requires 
reports from the Department of Defense. The balance of former 
section 211 is included in section 215. 

Section 210.—This section is identical with former section 217 ex- 
cept that subsection (d) has been clarified. 

Section 211 is former section 218. 

Section 212 is former section 219, 

Section 213 is former section 220. 

Section 214 is former section 214. 

Section 215 is the first part of section 211 of the present act. 
Section 216 is former sections 209 (a) and (b). 
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Section 217 is former section 225. 
Section 218 is former section 223. 
Former section 224 has been eliminated since it has no legal effect. 


Il ApsupicaTion 


The section of adjudication in the questionnaire is not applicable to 
the Small Business Administration. Under our statutory authority, 
we have no judicial or quasi-judicial powers. 

Executive Order 6166, section 5, claims by or against the United 
States provides that: “The functions of prosecuting in the courts of 
the United States claims and demands by, and offenses against, the 
Government of the United States, and of defending claims and de- 
mands against the Government, and of supervising the work of United 
States attorneys, marshals, and clerks in connection therewith, now 
exercised by any agency or officer, are transferred to the Department 
of Justice. 

“As to any case referred to the Department of Justice for prosecu- 
tion or defense in the courts, the function of decision whether and in 
what manner to prosecute, or to defend, or to compromise, or to 
appeal, or to abandon prosecution or defense, now exercised by any 
agency or officer, is transferred to the Department of Justice.” 

Therefore, in any actions wherein the Small Business Administra- 
tion is either a party plaintiff or party defendant, the matter is re- 
ferred to the Department of Justice in accordance with the provisions 
of the Executive Order 6166 set out above. 


Smaut Bustness ADMINISTRATION, 
Washington, D.C., February 18, 1957. 
lion. Wiittam L. Dawson, 
Chairman. Committee on Government Operations, 
House of Represe ntatives. Washington, dD, C; 

Dear ConGcressMAN Dawson: Transmitted herewith is the final 
report on the questionnaire on administrative organization, proce- 
dure, and practice of the Committee on Government Operations, sub- 
mitted by you on November 19, 1956. 

As I advised you in my letter of January 31, 1957, I have desig- 
nated Mr. Robert Montgomery, Deputy Administrator for Adminis- 
tration, to act as liaison between the Small Business Administration 
and your committee. I therefore request that any questions which 
you may have concerning the report be directed to Mr. Montgomery. 

Sincerely yours, 
WENDELL B. Barnes, Administrator. 


III. Seraratton or Funcrions 
Answer to que stion 1 
(a) Executive (administrative) : Statutory (Public Law 163, 83d 
Cong., as amended). 


Assisting small business to gain access to adequate capital and 
credit (sec. 207 (a)). 
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2. Providing financial assistance to victims of disasters (sec. 207 
(b)). : 

3. Assisting small business in obtaining a fair share of Govern- 
ment procurement (secs. 212, 213, and 214). 

4. Assisting small business to obtain competent management, tech- 
nical, and production counseling (sec. 207 (b) (4)). 

Executive order: 

1. Liquidate disaster loans of the Reconstruction Finance Corpo- 
ration (Reorganization Plan No. 2, Public Law 163). 

2. Approve defense production pools. (Executive Order 10493, 
18 F. R. 6583). 

(6) Legislative (rulemaking). 

See reply to question 1, submitted in response to section I on rule- 
making. 
(c) Judicial (case adjudication). 
None. (See answer to section II—Adjudication. ) 






















Answer to question 2 


It is the policy of the Administrator to delegate to the fullest ex- 
tent consistent with good management practices, program and admin- 
istrative functions. In line with this policy delegations have been 
made to both Washington and field office officials. See chapter ITT, 
SBA 100—Administrative Manual, submitted with our response to 
section I on rulemaking. 














Answer to question 3 

The agency has no prosecuting duties. (See our reply to pt. II— 
Adjudication. ) 

The only investigative functions of the Agency not fully described 
in our response to Part I on Rulemaking are carried out pursuant to 
the authority contained in 64 Stat. 476 and Executive Order 10450, 
as amended, and the following provisions of the Business Act of 1953, 
as amended : 


























Sec. 209. (a) Whoever makes any statement knowing it to be false, or who- 
ever willfully overvalues any security, for the purpose of obtaining for himself 
or for any applicant any loan, or extension thereof by renewal, deferment of 
action, or otherwise, or the acceptance, release, or substitution of security there- 
for, or for the purpose of influencing in any way the action of the Administration, 
or for the purpose of obtaining money, property, or anything of value, under this 
title, shall be punished by a fine of not more than $5,000 or by imprisonment for 
not more than two years, or both. 

(b) Whoever, being connected in any capacity with the Administration (A) 
embezzles, abstracts, purloins, or willfully misapplies any moneys, funds, securi- 
ties, or other things of value, whether belonging to it or pledged or otherwise 
entrusted to it, or (B) with intent to defraud the Administration or any other 
body politic or corporate, or any individual, or to deceive any officer, auditor, 
or examiner of the Administration makes any false entry in any book, report, 
or statement of or to the Administration, or, without being duly authorized, 
draws any order or issues, puts forth, or assigns any note, debenture, bond, or 
other obligation, or draft, bill of exchange, mortgage, judgment, or decree thereof, 
or (C) with intent to defraud participates, shares, receives directly or indirectly 
any money, profit, property, or benefit through any transaction, loan, commis- 
sion, contract, or any other act of the Administration, or (D) gives any unau- 
thorized information concerning any future action or plan of the Administration 
which might affect the value of securities, or having such knowledge, invests or 
speculates, directly or indirectly, in the securities or property of any company or 
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corporation receiving loans or other assistance from the Administration shall 
be punished by a fine of not more than $10,000 or by imprisonment for not more 
than five years, or both. 

Investigations performed by the agency under this authority are: 

(a) The investigation of applicants for loans (other than disaster 
loans) from, and borrowers of, the agency. 

In the course of investigations, the: agency avails itself of any infor- 
mation available in the records of the Federal Bureau of Investiga- 
tion and the House Un-American Affairs Committee. As a normal 
procedure, a record check is requested from these agencies for each 
applicant for a loan. 

If circumstances come to the attention of the agency of any attempt 
on the part of a borrower to defraud the Government, or any other 
condition pertinent to the protection of the Government's interest, an 
investigation is made and appropriate action taken. 

(b) Personnel investigations. 

All investigations of applic ants for positions with the Small Busi- 
ness Administration are made by the Civil Service Commission upon 
request of the agency. Investigations for applicants for nonsensitive 
positions are limited to routine record checks. Applicants for sensi- 
tive positions receive a full field investigation. Investigations are 
made of alleged misconduct on the part of SBA employees by members 
of the investigative staff of the agency. 


Answer to question 4 


Employees of the agency assigned to investigative duties do not 
participate in the making of deci isions resulting from investigations 
they have made. The investigator’s sole responsibility is to prepare a 
report reflecting the facts of the case. 


Answer to question 5 


(a2) All investigations made by the agency are initiated at the re- 
quest of the Administrator or his designee. 

(b) None. 

(c) See our response to part II—Adjudication. 

(d) Executive officials of the agency participate in preliminary con- 
sultations and conferences on all cases wherein adverse information 
or circumstances are disclosed through investigations. For example, 
investigative reports pertaining to applicants for loans or borrowers 
are referred to the General Counsel for evaluation and the preparation 
of recommendations for the Administrator, who makes the final deci- 
sion as to action to be taken. 

(e) Executive officials participate in informal hearings held on 
investigative matters, particularly in connection with alleged mis- 
conduct and other charges relating to personnel of the agency. For- 
mal hearings are not conducted by the agency. 


Answer to question 6 
In order to have a complete separation of functions between in- 


vestigating personnel and other officials, the investigative report con- 
tains only factual information. It is then evaluated and reviewed 
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by staff members who have not participated in the investigation. This 
analysis and review is the basis of the recommended decision. 


Answer to question 7 


None of the listed groups are utilized in reviewing recommended 
decisions. The Administrator or Deputy Administrator in charge of 
the specific function makes the final decision based upon the recom- 
mendation furnished to him. 


Answer to que st ion Ss 


All matters coming before the Small Business Administration are 
in the nature of ex parte proceedings. Actions are taken upon appli- 
vations filed by individuals for benefits under the Small Business Act 
of 1953, as amended 

Answer to question 9 


As explained above, the Small Business Administration grants or 
denies benefits of the Small Business Act on an ex parte basis. There- 
fore, this question would not be applicable to proceedings before this 
Administration. 

Answer to que stion 10 


Title 5, United States Code, section 1004 is not applicable to pro- 
ceedings before the Small Business Administration. 


Answer to question 11 


As we have indicated in our response to Section II: Adjudication, 
we have no judicial functions. This question is therefore not appli- 
ble. 


[V. Inspection or Recorps 
Answer to question I 


Loan applications 

Applications for certificates of competency. 
Requests for size determination. 

Facility inventory listing. 

Applications for production pools 


Answer to question 2 


All documents or reports filed with the Small Business Administra- 
tion are filed voluntarily. 


Answer to que stion 3 


None 


Answer to question 4 


Since matters filed by persons are not available for public inspection, 
the Administration has no method or practice of publicly announcing 
a filing. 
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Answer to question 5 


Publication in the Federal Register. 
Publication of descriptive pamphlet. 
Press releases. 
Answer to question 6 
As already indicated in 3 above, applications before this agency are 
for individual assistance and are not publicly announced. 


Answer to question? 

No, since actions taken by this Administration are ex parte actions. 
Answer to question 8 

See question 3—VI, in our response to section I on rulemaking. 
Answer to question 9 


All applications for assistance should be treated as confidential, 
(See question 8, above. ) 


V. WoRKLOAD AND STAFFING PATTERNS 
Answer to question I 


See our response to question 13, part I, rulemaking, for the number 
of rulings issued during 1955 and 1956. 

The number of loan applications has been increased greatly during 
the past few months. In December 1956, a total of 603 business loan 
applications were filed, which is more than twice the number filed 
during December 1955. The increase has created a temporary back- 
log, but every effort is being made to process the applications as soon 
as possible. 


Answer to question 2 





Applications for assistance—loans, certificates of competency, and 
size determinations—are made either to the branch or regional offices 
of SBA, and the initial evaluation, and in many cases the final ruling, 
is made in the regional offices. If the application cannot be processed 
by the regional director under delegated authority, it is forwarded to 
officials of the Washington office for review and final action. ‘The 
average time required for the processing of applications for assistance 
is from 2 to 3 weeks. 


Answer to question 3 
See answer to question 13, part I, rulemaking. 
Answer to question 4 


The procedures governing the processing of all requests for assist- 
ance from the agency are under constant review for the purpose of 
expediting the handling of such requests. As a result, numerous 
changes have been made that reduce the time involved. The major 
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change in procedure, during this period, has been greater delegation 
to regional offices of SBA to take final action with respect to requests 
for assistance. 


Answer to question 5 


Employees of the agency who are engaged directly in rulemaking 
functions, which have been interpreted as being engaged in processing 
of loan applications, certificates of competency applications, and re- 
quests for size determinations are as follows: 
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VI. Untrormity or ADMINISTRATIVE PROCEDURE 
Answer to question 1 


See No. 3. 
Answer to question 2 


See No. 3. 
Answer to question 3 

The Small Business Administration is not a regulatory agency. It 

is aservice agency. The authority of the Small Business Administra- 

tion is specifically set out in the Small Business Act of 1953 and is 

applicable only to this agency. 


VIL. Ruxues ror Apmission To PRAcTICE AND FoR AVOIDANCE OF 
ConFuict oF INTERESTS 


Answer to question 1 





See question 3-XII. Rules of practice, in our response to section I 
on rulemaking of this report. 


Answer to question 2 





Section 219 of the Small Business Act of 1953 provides as follows: 


No loan shall be made or equipment, facilities, or services furnished by the 
Administration under this title to any business enterprise unless the owners, 
partners, or officers of such business enterprise (1) certify to the Administration 
the names of any attorneys, agents, or other persons engaged by or on behalf of 
such business enterprise for the purpose of expediting applications made to 
the Administration for assistance of any sort, and the fees paid or to be paid 
to any such persons; (2) execute an agreement binding any such business 
enterprise for a period of 2 years after any assistance is rendered by the 
Administration to such business enterprise, to refrain from employing, tendering 
any office or employment to, or retaining for professional services, any person 
who, on the date such assistance or any part thereof was rendered, or within 
1 year prior thereto, shall have served as an officer, attorney, agent, or em- 
ployee of the Administration occupying a position or engaging in activities 
which the Administration shall have determined involve discretion with respect 
to the granting of assistance under this title; and (8) furnish the names of 
lending institutions to which such business enterprise has applied for loans 
together with dates, amounts, terms, and proof of refusal. 
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To implement this statutory requirement, the Administrator has 
adopted regulations covering (i) appearance and compensation of 
persons appearing before the Small Business Administration and (ii) 
proceedings to suspend or revoke the right of any agent to appear 
before the Small Business Administration. (See question 2, pt. I, 
on rulemaking.) In order to further implement the statutory require- 
ment and regulations issued thereunder, applicants are requested to 
furnish a compensation agreement in connection with loan applications 
before the agency. 


Answer to question 3 


Our procedures have been adopted to carry out the specific statutory 
language contained in the Small Business Act. (See question 2, 
above. ) 

Answer to question 4 


See questions 2 and 3, above. 
VIII. Exemptions From tue ADMINISTRATIVE Procepure Act 
Answer to question 1 


It has been determined by this agency that the only section of the 
Administrative Procedure Act applicable to agency functions is 
contained in title 5, United States Code, section 1002. 


Answer to question 2 


All functions of this agency are exempted specifically from formal 
rulemaking procedures under title 5, section 1003. The Small 
Business Act has no judicial procedures. 


IX. Courr Decitstons Arrectinc AGENCY FUNCTIONS 


There have been no court decisions affecting agency procedural 
functions. 














[COMMITTEE PRINT] 


SURVEY AND STUDY OF ADMINISTRATIVE ORGAN- 
IZATION, PROCEDURE, AND PRACTICE IN THE 
FEDERAL AGENCIES 


PART 11D—INDEPENDENT AGENCIES 
(Subversive Activities Control Board) 


(Letter from Hon. William L. Dawson, chairman, House Govern- 
ment Operations Committee, to the Subversive Activities Control 
Board.) 

NOVEMBER 19, 1956. 
Mr. THomas J. Herspert, 
Chairman, Subversive Activities Control Board, 
Washington, D.C. 

Dear Mr. CHarrMan: In performance of its duties under the 
Rules of the House of Representatives, the Committee on Govern- 
ment Operations is undertaking a survey and study of administrative 
organization, procedure, and practice in the Federal Agencies. We 
are enclosing a questionnaire and we request that you furnish the 
committee the answers to the questionnaire on the dates shown in 
the following schedule: Section I, Rulemaking, December 20, 1956; 
Section II, Adjudication, January 15, 1957; remaining sections, 
February 15, 1957. Please send 12 copies of your replies to the 
committee. 

Sincerely yours, 
Witiram L. Dawson, Chairman. 


(See p. 1849 for questionnaire sent to Independent Agencies by the 
Executive and Legislative Reorganization Subcommittee of the House 
Government Operations Committee.) 
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SUBVERSIVE ACTIVITIES CONTROL BOARD 


Answer of the Subversive Activities Control Board to questionnaire on 
administrative organization, procedure, and practice submitted by the 
Executive and Legislative Reorganization Subcommittee of the House 
Government Operations Committee 


SupversivE Activities Controt Boarp, 
Washington, D. C., December 19, 1956. 
Hon. Wiuuiam L. Dawson, 
Chairman, Committee on Government Operations, 
Washington, D. C. 

Dear Mr. Dawson: This is to acknowledge your letter of Novem- 
ber 19 transmitting a questionnaire and requesting that your com- 
mittee be furnished by December 20, 1956, the answers to section I 
thereof entitled “Rulemaking.” 

The Subversive Activities Control Board is an independent, quasi- 
judicial agency. Its sole function to date has been the conduct of 
hearings based upon petitions brought by the Attorney General 
against organizations which he alleges are ‘‘Communist-action,” 
“Communist-front,” or ‘“Communist-infiltrated,’’ as such terms are 
defined in the Subversive Activities Control Act of 1950 as amended. 

We do not have rulemaking power in the substantive sense. The 
Board’s authority to promulgate its rules is contained in section 12 (g) 
of the Subversive Activities Control Act of 1950, which is title I of the 
Internal Security Act of 1950 (Public Law 831, 81st Cong.), which 
reads as follows: 


(g) The Board may make such rules and regulations, not inconsistent with the 
provisions of this title, as may be necessary for the performance of its duties. 


The only rules promulgated by this Board have reference to the 
organization of the Board and procedural matters in cases before it. 
They are contained in the Statement of Organization and Rules of 
Procedure, effective November 21, 1950. These rules have not been 
amended since originally adopted but, since the submission of the 
final report of the President‘s Conference on Administrative Pro- 
cedure, they have been under study with the view to making some 
revisions in the light of those recommendations. 

If more detail is desired, we will endeavor to comply. 

Respectfully yours, 
Tuomas J. Hersert, Chairman. 
2019 
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SUBVERSIVE Activities Conrrot Boarp, 
Washington, D. C., January 15, 1957. 
Hon. Witiram L. Dawson, 
Chairman, Committee on Government Operations, 
House Office Building, Washington, D. C. 

Dear Mr. Dawson: This is in further reference to the question- 
naire submitted with your letter of November 19, 1956. Under date 
of December 19, 1956, we complied with so much of the questionnaire 
as pertained to rulemaking. In furnishing our answers to the ques- 
tions referring to adjudication we will pursue the outline of the ques- 
tionnaire, but before doing so will commence with a preliminary 
statement of the Board’s functions, ther eby providing illumination for 
the answers given. [Copies of the organic act of this agency and its 
rules of procedure are in the committee files. | 

The Board is a quasi-judicial body with no investigative or legisla- 
tive functions. It conducts public, adversary hearings and, based 
thereon, issues findings of fact and appropriate orders. 

Specifically, under title I of the Internal Security Act of 1950, as 
amended (50 U.S. C. 781 et seq., hereinafter referred to as the act), 
the Board is charged with the duty of conducting hearings, with the 
Administrative Procedure Act specifically made applicable, to de- 
termine: 

(a) Whether organizations alleged by the Attorney General to 
be either Communist-action, Communist-front, or Communist- 
infiltrated, as defined in section 3 (3), 3 (4), and 3 (4A) of the act, 
respectively, are such. 

(6) Whether individuals who have not registered pursuant to a 
registration order directed to an organization are, as alleged by 
the Attorney General, required to register under the act. 

(c) Whether organizations (or individuals) which, after having 
registered and later made application to the Attorney General 
for release from registration without success, are entitled to the 
relief sought. 

(d) Whether, upon application to the Board within 6 months 
after a determination that an organization is Communist- 
infiltrated, such organization is entitled to a recision of such 
determination. 

ADJUDICATION 


The quasi-judicial functions of the Board are those set forth in 
the preliminary statement above. As will be noted, the Board is 
Saat and entirely a quasi- -judicis al agency. 

Title 50, United States Code, section 781, et seq. The descrip- 
som is contained in the preliminary statement. 

(b) This Board. 

(c) Cannot be delegated. 

2. See question 1 above. 

Only II under this paragraph is applicable. As to this: 

(a) No proceedings are instituted by the agency. Thus, an oppos- 
ing party receives notice by being served the petition instituting the 
proceeding: and notice of a hearing, of a Board order and a final order 
of the Board (see sec. 14 (b) of the act) are published by the Board 
in the Federal Register (Board rule 201.4; sec. 13 (k) of the act). 
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(b) Intervention has been permitted under special rule on a show- 
ing commensurate with the pertinent provisions of the Federal Rules 
of Civil Procedure. 

(c) All proceedings must be initiated by the filing of a petition by 
the complaining party (Board rule 201.6; sec. 13 of the act). 

(d) There is likewise, provision for answers to petitions (Board 
rule 201.7). 

Amendments to, or supplemental, pleadings are, upon appro- 
priate showing, permitted (Board rule 201.8). 

(f) Motions are provided for in the rules (Board rule 201.10). 

(g) Upon request of a party the Board has in a few instances, by 
special rule, held prehearing conferences at which agreements of no 
substantial importance have been reached by the parties. 

(kh) No such instances have occurred. The Board has, however, 
ay anted a motion by the Attorney General to dismiss a petition filed 
by him, and presumably, would rule the same for a private com- 
plainant upon a proper showing. 

(2) In two instances the agency has dismissed petitions filed by the 
Attorney General upon a showing that the organization filed against 
was nonexistent prior to service of the petition. This was not done 
sua sponte, however, if that is the intent of the question; it was done 
upon motion of a former officer of the named organization. 

(7) There is no provision for consent orders; none has occurred; 
and, it is believed, no occasion for one is likely to occur. 

(k) There was one instance of default adjudication. While the case 
was pending in the United States Court of Appeals for the District of 
Columbia Circuit the case became moot and, upon motion of the 
Government, the appeal was dismissed. 

4. (a) The provision for notice appears in 3 (a) above. 

(b) The provisions for formal hearings with the usual procedural 
safeguards, such as the right to cross-examination and subpena power, 
are provided for in section 13 (¢), (d), and (e) of the act as well as in 
section 16 where the Administrative Procedure Act is made appli- 
cable to Board proceedings. 

A verbatim, stenographic transcript of testimony taken at the 
hearings is made, pursuant to section 13 (d) (1) of the act. The 
record of each proceeding coincides with that of a proceeding in any 
court, 

The Board’s policy is to afford opportunity for memoranda or 
oral argument at the termination of hearings and on significant mo- 
tions and evidentiary questions. The form for written submission is 
governed by rule 201.2 of the Board’s rules. 

In every proceeding thus far, where there has been an evidentiary 
hearing there has been a recommended decision (Board Rule 201.22), 
and save in two instances written exceptions thereto and oral argu- 
ment thereon. 

6. (a) Does not appear applicable to this agency. 

(6) No such situations. 

This Board has issued one modified decision due to a remand 
from the Supreme Court for further proceedings. We envisage no 
other reason for modified or amended decisions unless the Board re- 
opened a hearing subsequent to decision and the evidence there taken 
warranted modification or amendment of the decision. 

8. Does not appear applicable, unless covered by the preliminary 
statement and 3 above. 
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9. (a), (b), (c) None. 

10. (a) We have no informal proceedings. 

(6) No. Apparently not applicable to this Board. 

11. (a) None. 

(b) In further reference to the answer to question 3 and the prelim- 
inary statement, the Board proceeds after the fashion of a court, being 
governed procedurally by section 13 (¢), (d), and (e) of the act and 
the Administrative Procedure Act. 

(c), (d), (e), (f), and (g) None. No such jurisdiction. 

12. Only 11 (6) relates to this Board. As to 11 (6), all the Board’s 
cases are in this category (see sec. 14 (a) of the act). 

13. None. 

14. As to the various questions here encompassed, the constitu- 
tionality of the act is presently under attack in the appellate court by 
the Communist Party of the United States and that case is presently 
pending before the United States Court of Appeals for the District 
of Columbia Circuit. Various questions in the area of those raised in 
question 14 are involved in that case and we therefore believe that 
comment by the Board on question 14 would be inappropriate. 

15. None. 

16. (a) Yes. 

(6) The usual practice of courts. 

17. Publication in the Federal Register. 

18. No such proceeding has been encountered and from Board 
experience none is anticipated. 

19. No. 

20. The 20. The nature of Board proceedings does not lend itself. 

21. Since the test case under the act is still under appellate review 
and, consequently, no body of law in the judicial sense has the force 
of judgment there have been few substantial innovations in the adjudi- 
catory functions of the Board. The Board intends, however, in the 
near future to issue revised rules of procedure. In addition, it has to 
a very limited degree exercised official notice in relation to cireum- 
stances recurringly appearing in Board proceedings. Here again, the 
pendency of the test case limits the Board’s action in this respect. 

22. (a) None. 

(b) It would appear that, in the general sense, all Board proceedings 
are in this category. The Board follows precedents in this respect 
after the manner of courts. 

23. For the purposes of this and subsequent answers, Board mem- 
bers (and panels of Board members) who sat as presiding officers in 
evidentiary hearings and who filed recommended decisions for con- 
sideration of the full Board are included in the designation ‘trial 
examiners.’’ Nine examiner decisions were released during 1954, 
1955, and the first 9 months of 1956. 

24. Ten decisions were entered at agency level in contested pro- 
ceedings during that same period. 

25. Sixteen hearings were conducted directly by the agency during 
1954, 1955, and the first 9 months of 1956. In the light of question 
26 (a), all hearings before the full Board for oral argument on motions, 
exceptions, etc., have been included in this figure. 

26. (a) During the calendar year 1954 and 1955, the full Board 
in no case sat for the reception of evidence. 

(6) During this same period seven trial-examiner decisions were 


filed. 
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(c) During this same period five Board decisions were entered after 
review of trial-examiner decisions. Exceptions were filed in three of 
these cases. 

27. Cases which were decided during the calendar year 1955 had 
been pending an average of 26 months before the Board. 

28. Of the cases decided during calendar year 1955 which were 
assigned to trial examiners for hearing and report: 

(a) The average time pending before the agency prior to assignment 
to the trial examiner was 13 months. 

(6) The average time the case was before the trial examiner in 
hearing and report was 7 months. 

(c) The average time the case was before the agency on review was 
5 months. 

29. The Board does not exercise rulemaking functions as such. Its 
single statutory function is the conduct of quasi-judicial hearings to 
which, except for administrative and housekeeping matters, it devotes 
its entire time. 

30. (a) Fourteen petitions of all kinds were pending before the 
agency as of October 1, 1956. 

(6) The average time that such petitions had been pending before 
the Board as of that date was 13 months. 

(c) Two petitions were acted upon by the agency during the first 9 
months of 1956. However, the entire attention of the Board from 
the end of April on was given to the Communist Party case which was 
remanded to the Board from the United States Supreme Court 
through the Court of Appeals for the District of Columbia. 

(d) Both of these petitions were granted. 

31. The Board’s functioars being purely quasi-judicial, it follows the 
doctrine of stare decisis and unless the Board became convinced a 
prior ruling was erroneous, or was reversed by the judiciary, it would 
invariably follow the rule. 

32. It issues printed decisions and serves them on the parties to the 
proceedings. It also publishes a notice in the Federal Register that 
such decisions have issued. The date of the latest such decision is 
December 18, 1956. 

If there is any further information desired concerning our answers 
to these questions please advise us. 

Very sincerely, 
Dororny McCutiover Les, 
Chairman. 


SuBvVERSIVE Activities Controt Boarp, 
Washington 25, D. C., February 15, 1957. 
Hon. Wiii1am L. Dawson, 
Chairman, Committee on Government Operations, 
House of Representatives, Washington, D. C. 

Dear Mr. Dawson: This is in further reference to the question- 
naire submitted with your letter of November 19, 1956. 

Under date of December 19, 1956, we reported on section I of the 
questionnaire, rulemaking. . Under date of January 15, 1957, we 
reported on section II, adjudication. There follows our report on 
the remainder of the questionnaire. 
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Ill. SEPARATION OF FUNCTIONS 


This Board presents no separation of functions problem. All of 
the powers vested in the agency are judicial in nature, and its whole 
operation is directed to the adjudication of the cases before it. 

The Board was established by section 12 of the Subversive Activities 
Control Act of 1950, which is title I of the Internal Security Act of 
1950 (Public Law 831, Slst Cong.). Under sections 13 and 13A 
of that act, as amended, the Board is charged with the duty of con- 
ducting hearings, with the Administrative Procedure Act specifically 
made applicable, to determine: 

(a) Whether organizations alleged by the Attorney General to be 
either Communist-action, Communist-front, or Communist-infil- 
trated, as defined in section 3 (3), 3 (4), and 3 (4A) of the act, re- 
spectively, are such. 

(6) Whether individuals who have not registered pursuant to a 
registration order directed to an organization are, as alleged by the 
Aitorney General, required to register under the act. 

(c) Whether organizations (or individuals) which, after having 
registered and later made application to. the Attorney General for 
release from registration without success, are entitled to the relief 
sought. 

(d) Whether, upon application to the Board within 6 months after 
a determination that an organization is ‘“Communist-infiltrated,’ 
such organization is entitled to a rescission of such determination. 

Section 14 thereof provides for an appeal from the Board’s report 
and order to the United States Court of Appeals for the District of 
Columbia. 

The Board has no investigative, prosecutive, or legislative func- 
tions. Since no separation-of-functions problem exists, individual 
replies are not made to the various questions of this section. 


IV. INSPECTION OF RECORDS 


The only written submissions voluntarily filed with this agency 
are those legal documents normally characteristic of litigation (i. e., 
petitions, answers, motions, recommended findings, exceptions, etc.). 

2. No other categories of documents or re ports are required to be 
filed with this POG): 

The files in all cases before us, including the pleadings and other 
papers filed by the coun constitute public records which can be 
inspected by any person by appointment at the Board during regular 
office hours. 

4. Not applicable. 

5. Our case fil consists of all documents submitted in each matter 
before the Board, plus a complete verbatim transcript of all pro- 
ceedin 7S and copies of all exhibits. All Board hearings are publhie and 
the records thereof may be inspected as noted in answer 3 above. 
Copies of the transcript may be purchased by anyone from the Board’s 
official reporter and a copy of any other portion of the record will be 
made available to any person upon payment of necessary costs. 

6. Section 13 (k) of the act provides that notice that orders of the 
Board have become final shall be published in the Federal Register 
and that publication thereof shall constitute notice to all members of 
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the organization that such order has become final. In addition to 
full compliance with this requirement, it is the Board’s practice to 
publish in the Federal Register notice of the setting of each matter 
before it for hearing, and of the issuance of its report and order in 
eac th such matter 

The vote taken on final disposition of actions before this Board 
onaie ars in the report and order issued in such matters. All members 
participating sign, and any member disagreeing may append 4 dis- 
a or separately concurring statement. 

The records of all proceedings before this Board are available 
for inspection by the public. 

9. Our act requires that all hearings shall be public, and that a 
transcript of all testimony shall be filed in the Board. Section 13 
(d) (1) 

V. WORKLOAD AND STAFFING PATTERNS 


Thirteen cases appear on the Board’s docket of active cases. 
Hearings in 5 of these have been completed, and in 3 the recommended 
decision of the presiding efficer has been issued. 

All of our case adjudications are long proceedings (see answers 
to questions 27 and 28 under sec. I]). The longest proceeding before 
the Board during the years 1955 and 1956 was that of the Attorney 


Ge neral Vv. The Communist Party of the US S. Ar; docket No. 5l- 101, 
in which the petition was filed on Nove shee 22, 1950; hearings were 
held from April 23, 1951, to July 1, 1952; recommended decision was 


issued October 20, 1952; and the Board’s report and order on April 20, 
1953. Appeal was taken to the United States Court of Appeals for 
the District of Columbia. While it was there pending, the Com- 
munist Party filed a motion with that court seeking to have the case 
remanded to this Board for the purpose of adducing additional evi- 
dence, attacking the credibilitv of three Government witnesses. In 
affirming the Board’s order re quiring the Communist Party to register 
with the Attorney General as a Communist-action organization, the 
court simultaneously denied the above motion to adduce additional 
evidence before the Board (223 F. 2d 531). On April 30, 1956, the 
Supreme Court reversed the Court of Appeals’ denial of that motion 
and remanded the case to the Board to either (1) conduct a hearing 
on the eee proffered by the Communist Party, or (2) expunge 
from the record ue testimony of the three challengéd Government 
witnesses (351 U.S. 115). Subsequent to the remand, the Communist 
Party filed ee motions in the court of appeals and with the Board. 
All motions before the Board have been disposed of, and on December 
18, 1956, the Board filed with the court of appeals its modified report 
of findings of fact and recommendation under the remand. 

The shortest proceeding curing this period was that of the Attorney 
General v. Labor Youth League, docket No. 102—53, in which the peti- 
tion was filed April 22, 1953; hearings were held from November 30, 
1953, through April 9, 1954; recommended decision was issued July 
1954; and the report and order of the Board on February 15, 1955. 
This case took approximately 22 months. 

3. No case adjudications were both started and completed during 
the years 1955 and 1956. Nine matters filed prior to 1955 were 
finally disposed of during this period. 
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The Board’s rules of procedure, transmitted with our report of 
January 15, were promulgated November 21, 1950, and have not since 
been amended. 

The Board at present has 4 members, all of whom are lawyers; 
1 hearing examiner; a staff of 5 attorneys; an executive secretary and 
Chief Clerk, who also is a lawyer; and a records manager, who is not. 
No other persons are engaged in adjudication proc eedings other than 
the official reporters who are furnished under the Board's contract for 
reporting services and who are not Board employees. 
VI. UNIFORMITY 
The Board’s rules have not been amended since they were 
originally promulgated in November of 1950. They are, however, in 
process of revision and the current draft of the amended rules follows 
where possible the recommendations for uniform rules contained in 
the Report of the President’s Conference on Administrative Procedure 
received by the President on March 3, 1955. 

This revision has not yet been completed. 

3. Proceedings before the Board are governed by sections 13 and 
13 (A) of the act, as amended. 
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Board’s rule 201.5 reads in part as follows: 


Attorneys at law in good standing who are admitted to practice before the 
Federal courts or before the courts of any State or Territory of the United States 
may practice before the Board. 

A written application for admission to practice before the Board is required. A 
written notice of appearance on behalf of a specific party or parties in the particular 
proceedings shall be submitted by attorneys desiring to appear for such specific 
party or parties. Upon receipt of such notice, application forms for admission to 
practice before the Board will be furnished. Any attorney, practicing before the 
Board who, in the judgment of the Board does not possess the requisite qualifica- 
tions to represent others, or who is lacking in character, integrity, or proper 
professional conduct may be suspended from practicing before the Board. 


Rule 201.5 also provides: 

No former Board member, officer, examiner, attorney, clerk, or other former 
employee of this Board shall appear as attorney or counsel for or represent any 
party in any hearing, the files of which came to the personal attention of such 
former Board member, officer, examiner, attorney, clerk, or other former em- 
ployee during the term of his service or employment with the Board. 


3. No. The most usual types of conflict of interest problems are 
not likely to arise because of the very nature of our operations. We, 
of course, conform to the applicable statutes in this area. 

4. Not applicable. 
vill. 
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ACT 




























1. Section 16 of our act provides: 


Nothing in this title shall be held to make the provisions of the Administrative 
Procedure Act inapplicable to the exercise of functions, or the conduct of proceed- 
ings, by the Board under this title. 


2. Not applicable. 
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IX. COURT DECISIONS AFFECTING AGENCY FUNCTIONS 


Developments in the Communist Party case are set out in answer 
2 to section V above. This case involves the basic constitutionality 
of our act, and its ultimate disposition by the Supreme Court of the 
United States may well affect our operations. No modifications of 
agency practices have to date been adopted because of court decisions. 

If any further information is desired concerning our answers to these 
questions, please advise us. 

Very sincerely, 
Dorotuy McCut.iovesr Les, 
Chairman. 











[COMMITTEE PRINT] 


SURVEY AND STUDY OF ADMINISTRATIVE ORGAN- 
IZATION, PROCEDURE, AND PRACTICE IN THE 
FEDERAL AGENCIES 


PART 11D—INDEPENDENT AGENCIES 
(Tennessee Valley Authority) 


(Letter from Hon. William L. Dawson, chairman, House Govern- 
ment Operations Committee, to the Tennessee Valley Authority.) 
NOVEMBER 19, 1956. 
Mr. Hersert D. VoGeEt, 

Chairman of the Board, Tennessee Valley Authority, 
Knorville, Te nn. 

Dear Mr. CuatrMan: In performance of its duties under the rules 
of the House of Representatives, the Committee on Government 
Operations is undertaking a survev and study of administrative organi- 
zation, procedure, and practice in the Federal agencies. We are 
enclosing a questionnaire and we request that you furnish the com- 
mittee the answers to the questionnaire on the dates shown in the 
following schedule: Section I—Rulemaking, December 20, 1956; Sec- 
tion I1l—Adjudication, January 15, 1957; remaining sections, February 
15, 1957. Please send 12 copies of your replies to the committee. 

Sincerely yours, 
WiuitamM L. Dawson, Chairman. 


(See p. 1849 for questionnaire sent to Independent Agencies by the 
Executive and Legislative Reorganization Subcommittee of the House 
Government Operations Committee.) 
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TENNESSEE VALLEY AUTHORITY 


Answer of the Tennessee Valley Authority to questionnaire on adminis- 
trative organization, procedure, and practice submitted by the Executive 
and Legislative Reorganization Subcommittee of the House Government 
Operations Committee. 

TENNESSEE VALLEY AUTHORITY, 
Knoxville, Tenn., December 14, 1956. 
Hon. Witiiam L. Dawson, 
Chairman, Committee on Government Operations, 


House Office Building, Washington, D. C. 


Dear Mr. Dawson: This is in response to your request for informa- 
tion concerning TVA as part of the survey and study being made by 
your committee of administrative organization, procedure, and 
practices of the Federal agencies. 

As you know, TVA is a corporate agency of the Federal Govern- 
ment which was established by the TVA Act of 1933 (16 U.S. C., sec. 
831 et seq.) for the purpose of carrying out a program of flood control, 
navigation improvement, power generation and distribution, fertilizer 
research, and agricultural and industrial dev elopment in the Tennessee 
Valley region. 

TVA has been given no express rulemaking or adjudicatory respon- 
sibility or authority. However, it performs one function which might 
be considered adjudication. Under section 26a of the TVA Act (16 
U.S. C., see. 83ly-1), the approval of the TVA Board of Directors 
must be obtained prior to the construction, operation, or maintenance 
of any structure affecting navigation, flood control, or public lands 
along the Tennessee River or any of its tributaries. To provide for 
the orderly submission and consideration of such requests for approval, 
the Board established a formal procedure for that purpose several 
years ago and published it in the Federal Register and Code of Federal 
Regulations (18 C. F. R., pt. 301). 

This procedure provides generally for the submittal of such requests 
for approval in writing along with a plan of the proposed structure. 
A special committee composed of two TVA engineers and an attorney 
has been set up by the Board to receive and investigate the requests 
and to make recommendations to the TVA Board as to approval or 
disapproval. In any case in which the plans as originally submitted 
do not appear satisfactory to the committee, suggestions as to how the 
plans may be revised to render them acceptable are made to the appli- 
cant. Under this procedure, TVA has found it necessary to disap- 
prove only two such applications. The procedure provides for a 
formal hearing before the special committee at the request of an 
applicant or upon the motion of the Committee or TVA Board but 
so far no he a has been requested. 

On October 1, 1956, TVA had pending 14 section 26a requests for 
approval of plese The average time these requests had been pending 
on that date was 37 days. This average was increased by one request 
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which had been pending a considerable time due to the necessity of 
returning the plans to the applicant for revision and his delay in 
resubmitting them. The normal time for handling such requests is 
approximately 30 days. During the first 9 months of 1956 a total of 
88 such requests were acted upon. Eighty-seven were approved; one 
applicant was notified of changes that were required but they have 
not yet been made. 

Except for this minor function under section 26a of the TVA Act, 
all of the powers assigned to and exercised by TVA are considered to 
be executive or administrative. The TVA Board establishes general 
guidelines for carrying out the program of regional developme nt pro- 
vided for in the TVA Act but the responsibility for directing and 
coordinating the work of the various offices and divisions as they 
administer the program has been delegated to the General Manager 
as the principal administrative officer in TVA. However, acts or 
decisions which are required by statute to be made by the “head” of 
the agency without delegation are performed by the TVA Board. 

I believe this is all the information concerning TVA’s operations 
which your questionnaire requires. In view of the fact that practically 
none of the questions in the questionnaire have specific application to 
TVA, we felt that submission of our reply in this narrative form would 
be preferred to a listing of answers on a question-by-question basis. 

If there is any additional information you desire about TVA’s 
operations and procedures, please let us know. 

Sincerely yours, 
Herpert D. Voce, 
Chairman of the Board. 








[COMMITTEE PRINT] 


SURVEY AND STUDY OF ADMINISTRATIVE ORGAN- 
IZATION, PROCEDURE, AND PRACTICE IN THE 
FEDERAL AGENCIES 


PART 11D—INDEPENDENT AGENCIES 
(United States Information Agency) 


(Letter from Hon. William L. Dawson, chairman, House Govern- 
ment Operations Committee, to the United States Information 
Agency.) 

NOVEMBER 19, 1956. 
Mr. Artuur Larson, 
Director, United States Information Agency, 
Washington, D. C. 

Dear Mr. Director: In performance of its duties under the Rules 
of the House of Representatives, the Committee on Government 
Operations is undertaking a survey and study of administrative organ- 
ization, procedure, and practice in the Federal agencies. We are 
enclosing a questionnaire and we request that you furnish the com- 
mittee the answers to the questionnaire on the dates shown in the 
following schedule: Section I: Rulemaking, December 20, 1956; Sec- 
tion II: Adjudication, January 15, 1957; remaining sections, Feb- 
ruary 15,1957. Please send 12 copies of your replies to the committee. 

Sincerely yours, 
Witiiam L. Dawson, Chairman. 


(See p. 1849 for questionnaire sent to Independent Agencies by the 


Executive and Legislative Reorganization Subcommittee of the House 
Government Operations Committee.) 


2033 


95899 57 pt. 1ld —13 








_ aa 





UNITED STATES INFORMATION AGENCY 


Answer of the United States Information Agency to questionnaire on 
administrative organization, procedure, and practice submitted by the 
Executive and Legislative Reorganization Subcommittee of the House 
Government Operations Committee 


Unitep Srares INFORMATION AGENCY, 
Washington, January 10, 1957. 
Hon. Wituiam L. Dawson, 
Chairman, Committee on Government Operations, 
House of Representatives, Washington, D. C. 

Dear Mr. Dawson: This is in answer to your letter of November 
19, 1956, enclosing a questionnaire in connection with the committee’s 
survey and study of administrative organization, procedure, and prac- 
tice in the Federal agencies. 

May I take this opportunity to thank you as well as committee 
counsel for inviting representatives of this Agency to attend a con- 
ference on December 20 whereby certain understandings with respect 
to the intent of the questionnaire were arrived at and whereby the 
due date for answers to section 1 was extended from December 20, 
1956, to January 10, 1957. 

Since the United States Information Agency is not a regulatory 
agency of the Government but rather serves in the nature of a service 
arm whose operation is almost entirely an overseas one, and since the 
Agency’s operations in no sense involve regulation or rulemaking with 
respect to the American public, we find, on the basis of the conference 
of December 20, that most of the items contained in section I, rule- 
making, do not have application to us. However, to the extent that 
we feel there is any kind of application whatsoever, we are submitting 
herewith our replies to section I, with items numbered in accordance 
with your questionnaire. I hope that they will provide a contribution 
to the very desirable purpose set forth by the committee. 

You may be sure that [ am appreciative of your courtesies in this 
matter and in the event there is any further information you may 
wish, kindly do not hesitate to let me know. 

Yours sincerely, 


Artuur Larson, Director. 
1. RULEMAKING 


1. What legislative or quasi-legislative powers 
rulemaking—does your agency exercise? None. 

2. To what extent are the functions of your agency performed pursuant 
to a general grant of authority to make any or all rules necessary for the 
administration of the relevant act? Please set forth the statutory pro- 
visions. The functions of the United States Information Agency are 
performed pursuant to the authority contained in Public Law 402, 


often referred to as 
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80th Congress, Reorganization Plan No. 8 of 1953, and Executive 
Order 10477, dated August 1, 1953. 


3. Describe for each of the categories listed in 1 through x11 rulemak- 
ing process followed as to— 


(a) Manner of collection of data for determination. 
(b) Extent of notice to interested persons. 
(c) Hearing and extent of public participation therein. 
(d) Extent of agency statement of reasons for rules adopted. 
(e) Manner of public or other dissemination or availability of 
rules. 
Procedural rules. Federal tort claims procedure. 

Substantive rules. The United States Information Agency, since 
ite ieeenaee: has published in the Federal Register two ‘substantive 
regulations pertaining to its functions, as follows: 

(1) Informational media guaranty program. Since the publica- 
tion of this regulation in 1953, the legislation authorizing the informa- 
tional media guaranty program has been amended by Public Law 726, 
84th Congress. The Agency is now in the process of revising its 
regulation. on this subject. 

(2) Certain measures to facilitate the circulation abroad of Amer- 
ican-made visual and auditory educational materials. 

(a) Manner of collection of data for determination. The content of 
Agency regulations are based on administrative determinations 
resulting from operations surveys and staff consultation. 

(6) Exte nt of notice to interested persons. In view of the nature of 
the Agency’s program it is not considered necessary to provide notice 
to persons affected by Agency regulations except as notice of such 
regulations are contained in the Federal Register. 

c) Hearing and extent of public participation therein. This item is 
pertinent only to the informational media guaranty program ((1) 
above). It is contemplated that before the revised regulation on 
this subject is issued a meeting will be held by the Agency with 
industry representatives. 

(d) Extent of Agency statement of reasons for rules adopted. The 
reason for the issuance of regulations adopted by the Agency are 
incorporated in the statements printed in the Federal Register, 
unless the reason is self-evident. 

(e) Manner of public or other dissemination or availability of rules. 
Agency regulations are published in the Federal Register. 

11. General statements of policy. 

. Interpretative rules. 

” State ments of the ge neral course and method by which functions are 
chniaals d and determined. 

Rules relating to the availability of information to the public and 
public access to or denial of matter contained in the Agency’s files 

vil. Rules relating to public property, including the use and disposi- 
tion of land. 

vil. Rules relating to the making of loans to public or private parties. 

1x. Rules relating to the making of grants of public funds to private 
and public parties for rehabilitation, educational, and other purposes. 

x. Rules or instructions relating to standards for negotiation of and the 
grant of contracts 

x1. Practice manuals for field or other agency personnel explaining 
the law administered or the agency’s policies thereon. 
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x1. Rules of practice. 

xi. Rules relating to agency management, organization, and 
personnel. 

The above-listed categories are applicable to the internal operations 
of the Agency only. Itis sindieruted’ from the meeting of December 20 
that it is not intended to include this type of information in the com- 
mittee study. However, for the information of the committee, we 
wish to point out that from time to time the Agency submits for 
issuance as public notices in the Federal Register, official pronounce- 
ments, usually in the nature of delegations of authority concerning the 
organization or administrative activities of the Agency which are 
deemed of interest to the public. Six such public notices have been 
issued by the Agency, as follows: 

Public notice No. 1 (published October 26, 1953): Establishment of 
the United States Information Agency. 

Public notice No. 2 (published October 26, 1953): Delegation of 
authority to the Information Center Service, United States Informa- 
tion Agency, to make and administer information media guaranties. 

Public notice No. 3 (published October 26, 1953): Delegation of 
authority for procurement transactions to certain officials of the 
United States Information Agency. 

Public notice No. 4 (published October 26, 1953): Delegation of 
authority for procurement transactions to certain officials of the 
Office of Administration, United States Information Agency. 

Public notice No. 5 (published July 15, 1955): Delegation of author- 
ity to determine and settle domestic tort claims. 

Public notice No. 6 (published July 6, 1956): Delegation of author- 
ity for procurement transactions to certain officials of the Adminis- 
trative Services Division. 

Since the Agency has issued only three regulations which have 
been printed in the Federal Register in accordance with the Adminis- 
trative Procedures Act, and in view of the discussion at the Decem- 
ber 20 meeting with the committee representative, it is not considered 
that questions 4 through 14 of section I, have application to the 
activities of the United States Information Agency. 


JANUARY 17, 1957. 
Hon. Witu1am L. Dawson, 
Chairman, Committee on Government Operations, 
House of Representatives, Washington, D. C. 

Dear Mr. Dawson: This is with further reference to your letter of 
November 19, 1956, enclosing questionnaire in connection with the 
committee’s survey and study of administrative organization, pro- 
cedure, and practice in the Federal agencies. 

The United States Information Agency does not exercise any judi- 
cial or quasijudicial powers and as a consequence we do not feel that 
section II (adjudication) of the questionnaire, the replies to which are 
requested by January 15, 1957, has application to us. 

The remaining sections of the questionnaire are being carefully 
studied and you will be advised in compliance with the request date 
of February 15, 1957. 

Many thanks again for your courtesies in this matter. 

Yours sincerely, 
ArtHur Larson, Director. 
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Unrrep States INFORMATION AGENCY, 
Washington, February 15, 1957. 
Hon. Wituiam L. Dawson, 
Chairman, Committee on Government Operations, 
House of Representatives, Washington, D. C. 

Dear Mr. Dawson: Further reference is made to your letter of 
November 19, 1956, enclosing a questionnaire in connection with the 
committee’s survey and study of administrative organization, pro- 
cedure, and practice in the Federal agencies. 

Except to the extent that certain items of information of the type 
requested in sections III through [X have already been supplied in my 
letter of January 10,.1957, we find that the questions in these sections 
do not have application to us. This conclusion, we feel, is consistent 
with the understanding reached in the meeting of December 20, 1956, 
between Agency representatives and committee counsel. 

May I again take this opportunity to thank you for your many 
courtesies in this matter. At the same time I wish to assure you that 
we shall be glad to supply any further information you may wish to 
have with respect to this Agency’s operation. 

Yours, sincerely, 
Artuur Larson, Director. 
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SURVEY AND STUDY OF ADMINISTRATIVE ORGAN- 
IZATION, PROCEDURE, AND PRACTICE IN THE 
FEDERAL AGENCIES 


PART 11D—INDEPENDENT AGENCIES 


(United States Tariff Commission) 


(Letter from Hon. William L. Dawson, chairman, House Govern- 
ment Operations Committee, to the United States Tariff Commission.) 
NoveMBeER 19, 1956. 
Mr. Evear B. Brossarp, 
Chairman, United States Tariff Commission, 
Washington, D.C. 

Drar Mr. Cuarrman: In performance of its duties under the Rules 
of the House of Representatives, the Committee on Government Oper- 
ations is undertaking a survey and study of administrative organiza- 
tion, procedure, and practice in the Federal agencies. We are enclos- 
ing a questionnaire and we request that you furnish the committee the 
answers to the questionnaire on the dates shown in the following 
schedule: Section I: Rulemaking, December 20, 1956; Section IL: 
Adjudication, January 15, 1957; remaining sections, February 15, 
1957. Please send 12 copies of your replies to the committee. 

Sincerely yours, 
Wiritram L. Dawson, Chairman. 


(See p. 1849 for questionnaire sent to Independent Agencies by the 
Executive and Legislative Reorganization Subcommittee of the 
House Government Operations Committee. ) 
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UNITED STATES TARIFF COMMISSION 


Answer of the United States Tariff Commission to questionnaire on 
administrative organization, procedure, and practice submitted by 
the Executive and Legislative Reorganization Subcommittee of the 
House Government O perations Committee 


Unrrep States TArtrr CoMMIsSION, 
Washington, D. C., December 19, 1956. 
Hon. Witiiam L. Dawson, ; 
Chairman, Committee on Government Operations, 
House of Representatives, House Office Building. 


Dear Mr. Cuarrman: I have your letter of November 19, 1956, to- 
gether with the enclosure of a questionnaire your committee is asking 
to have answered in conjunction with its survey and study of admin- 
istrative organization, procedure, and practice in the Federal agencies. 

Although you requested that the Commission respond to the ques- 
tionnaire in three installments, beginning December 20, 1956, and 
ending February 15, 1957, the Commission decided that ‘it was pos- 
sible to answer the entire questionnaire in time to meet the due date 
for the first installment. 

Twelve copies of our answers are enclosed, as requested. 

Sincerely yours, 
Epear B. Brossarp, 
Chairman. 


INTRODUCTION 


Most of the Tariff Commission’s answers to the questions in the 
above-captioned questionnaire consist of the expressions “Not appli- 
cable” or “None.” In order that these answers may be meaningful 
to the committee, the following short statement concerning the func- 
tions of the Tariff Commission 1s presented : 

The United States Tariff Commission is basically a research agency 
whose function is to assist the Congress and the President in the 
implementation of the tariff policy of the United States: The Com- 
mission is an investigative body. While certain of its functions are 
carried out under statutory formulas which could, and often do, lead 
to a change in the tariff by either the Congress or the President, the 
Commission performs no function by which it can effect a change 
in any area of the tariff of the United States. In the usual case, 
the Commission gathers facts, and after analysis of these facts, makes 
recommendations to the person or body having authority to act in 
the premises. However, the formal proceedings of the Semen 


1For a complete discussion of the role of the Tariff Commission in the tariff field, see 
Monograph of the Attorney General’s Committee on Administrative Procedure, pt. 14, 
S. Doc. No. 10, 77th Cong., 1st sess. See also opinion of me Cardozo, Justice, in 
Norwegian Nitrogen Products Co. v. United States, 288 U. S. 294 
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are nonadversary in nature, and its recommendations are advisory only 


and can be changed or disregarded by the authority to which they are 
directed. 


The investigative jurisdiction of the Tariff Commission is contained 
in several statutory provisions (chiefly provisions of the Tariff Act of 
1930, as amended). A description of these provisions of law is set 
forth below in answer to a specific question. However, it is believed 
that section 332 of the Tariff Act of 1930, as amended (19 U. S. C. 
1332) sounds the keynote to the purpose for which the Commission 
was originally established, and during its existence the various tasks 
assigned to it have been consistent with the general purposes of 
section 332 : 

SECTION 352. INVESTIGATIONS 


(a) Investigations and Reports.—It shall be the duty of the commission to 
investigate the administration and fiscal and industrial effects of the customs 
laws of this country now in force or which may be hereafter enacted, the rela- 
tions between the rates of duty on raw materials and finished or partly finished 
products, the effects of ad valorem and specific duties and of compound specific 
and ad valorem duties, all questions relative to the arrangement of schedules 
and classification of articles in the several schedules of the customs law, and, 
in general, to investigate the operation of customs laws, including their relation 
to the Federal revenues, their effect upon the industries and labor of the country, 
and to submit reports of its investigations as hereafter provided. 

(b) Investigations of Tariff Relations.—The commission shall have power to 
investigate the tariff relations between the United States and foreign countries, 
commercial treaties, preferential provisions, economic alliances, the effect of 
export bounties and preferential transportation rates, the volume of importations 
compared with domestic production and consumption, and conditions, causes, and 
effects relating to competition of foreign industries with those of the United 
States, including dumping and cost of production. 

(c) Investigation of Paris Economy Pact.—The commission shall have power 
to investigate the Paris Economy Pact and similar organizations and arrange- 
ments in Europe. 

(d) Information for President and Congress.—In order that the President and 
the Congress may secure information and assistance, it shall be the duty of the 
commission to 

(1) Ascertain conversion costs and costs of production in the principal 
growing, producing, or manufacturing centers of the United States of articles 
of the United States, whenever in the opinion of the commission it is 
practicable ; 

(2) Ascertain conversion costs and costs of production in the principal 
growing, producing, or manufacturing centers of foreign countries of articles 
imported into the United States, whenever in the opinion of the commission 
such conversion costs or costs of production are necessary for comparison 
with conversion costs or costs of production in the United States and can 
be reasonably ascertained ; 

(3) Select and describe articles which are representative of the classes 
or kinds of articles imported into the United States and which are similar 
to or comparable with articles of the United States; select and describe 
articles of the United States similar to or comparable with such imported 
articles; and obtain and file samples of articles so selected, whenever the 
commission deems it advisable; 

(4) Ascertain import costs of such representative articles so selected ; 

(5) Ascertain the grower’s, producer’s, or manufacturer’s selling prices 
in the principal growing, producing, or manufacturing centers of the United 
States of the articles of the United States so selected ; and 

(6) Ascertain all other facts which will show the differences in or which 
affect competition between articles of the United States and imported articles 
in the principal markets of the United States. 

(e) Definitions —When used in this subdivision and in subdivision (d)— 

(1) The term “article” includes any commodity, whether grown, produced, 
fabricated, manipulated, or manufactured ; 
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(2) The term “import cost” means the price at which an article is freely 
offered for sale in the ordinary course of trade in the usual wholesale quan- 
tities for exportation to the United States plus, when not included in such 
price, all necessary expenses, exclusive of customs duties, of bringing such 
imported article to the United States. 

[(f), directing an investigation of relative costs of imported and domestic 
crude petroleum, has been executed. ] 

(g) Reports to President and Congress.—The commission shall put at the 
disposal of the President of the United States, the Committee on Ways and Means 
of the House of Representatives, and the Committee on Finance of the Senate, 
whenever requested, all information at its command, and shall make such investi- 
gations and reports as may be requested by the President or by either of said 
committees or by either branch of the Congress, and shall report to Congress on 
the first Monday of December of each year hereafter a statement of the methods 
adopted and all expenses incurred, and a summary of all reports made during 
the year. 

Because of the general considerations outlined above, the Commission 
has concluded that, with the exception of section 3, which by its own 
terms applies to all agencies of the United States (with but few 
exceptions not here pertinent), the provisions of the Administrative 
Procedure Act do not apply to the Tariff Commission. This conclu- 
sion was expressed by the Commission in its comments to the Commit- 
tees on the Judiciary of both the Senate and House on the bill which 
became the Administrative Procedure Act (S. 7, 79th Cong.), and 
has been continually adhered to (cf. Commission’s response to ques- 
tionnaire of April 27, 1954, of the Task Force on Legal Services and 
Procedure of the Commission on Organization of the Executive 
Branch of the Gov ernment). 

More p: irtic ularly, the Commission has concluded that it does not 
engage in “rulemaking” or “adjudication” within the meaning of sec- 
tions 4 and 5 of the Administrative Procedure Act. 

Because none of the Commission’s functions constitute ‘ ‘rulemaking” 
or “adjudication” within the meaning of the Administrative Procedure 
Act, the answers given below are limited to matters dealing with purely 
procedural aspects of Tariff Commission functions. 


ANSWERS TO QUESTIONS 


Since it is impracticable to insert the answers directly on the ques- 
tionnaire, the following tabulation of answers has been prepared fol- 
lowing the headings and paragraph numbers of the questionnaire. 


I. RuLEMAKING 

1. None. 

(a), (b), and (ce) Not applicable. 

2. Two of the statutes imposing functions on the Commission do 
contain usual specific grant of authority to make rules necessary to 
cae out the prescribed functions (19 U. S. C. 1336 and 19 U. S. C. 

1337). 

3-I. (a) The Commission’s rules of practice and procedure are for- 
mulated by the Commission itself after consideration of suggestions 
made by appropriate staff members to the Commission. 

(b) Nonotice is given of proposed procedural rulemaking. 

(c) No hearing is held and the public does not participate in pro- 
cedural rulemaking process. 

(d) Noreasons are given for adoption of procedural rules. 
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(e) Rules of practice and procedure are published in the Code of 
Federal Regulations (title 19) and amendments are currently pub- 
lished in the Federal Register. Pamphlet copies of Rules are dis- 
tributed free to interested parties upon request. 

II. Not applicable. 

III. No general statements of policy are issued. 

IV. Not applicable. 

V. No statement of this kind made public. The Commission’s rules 
do provide that all statutory functions concerning the making of find- 
ings, recommendation, and reports of the Commission have been 
retained in the Commission itself. 

VI. Rules of practice and procedure provide that the following 
documents are available for public inspection : 

(1) Applications for investigations; complaints of unfair practices 
in import trade; answers and other documents filed in opposition to 
such applications or complaints. 

(2) Notices concerning investigations, including notices of institu- 
tion of investigations, of hearings, and of disposition of investigations. 

(3) Transcripts of testimony taken and exhibits submitted at 
hearings. 

(4) Reports to the President the release of which has been 
authorized. 

(5) Reports made to either or both Houses of Congress or to com- 
mittees of Congress, after release by the body concerned. 

(6) Reports and other documents issued for general distribution, 

VII-X. Not applicable. 

XI. Not made public. 

XII. See answer to I, above. 

XIII. Not made public. 

4, Not applicable. 

5. (a) In all investigations conducted by the Commission in which 
a public hearing is held, written submission of views is permitted in 
lieu of, or supplementary to, personal attendance. In all investiga- 
tions in which a hearing is not held, written submission of views is 
specifically permitted (19 C. F. R. 201.14; 19 C. F. R. 208.5). 

(6) No form is prescribed for written submission of views except 
that the same must be legible and a specified number of copies sub- 
mitted (19 C. F. R. 201.8, 201.14, 202.2, 202.4, 203.2, 203.4, 203.5, 206.4, 
206.5, 207.3, 207.6, and 208.5). 

(c) Inany case where a public hearing is held, all interested parties 
are given opportunity to appear, either in person or by representative, 
and to give their views orally. A transcript of each hearing is made 
and can be inspected at the Commission’s offices in Washington or can 
be purchased from the official reporter (19 C. F. R. 201.14). 

(2) Not applicable. 

(e) and (f) None. 

(g) With but one exception, no appeal is provided from decisions 
of the Commission. In proceedings under title 19, United States 
Code, sections 1337, 1337a, in cases involving unfair methods of com- 
petition or unfair acts in the import trade, an appeal is allowed to 
Court of Customs and Patent Appeals on questions of law by importers 
found to be violating provisions of statute. 

6. (a) No. 

(5) None. 
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Not applicable. 
None. 
. (a), (6),and (c) None. 
Since these involve matters without the scope of activity of the 
Commission, no comment as called for will be made. 
10. (a) and (6) Not applicable. 
11. (a) and (0) Not applicable. 
12. No. 
13. None. 
14. Not applicable. 


oO! 


II. ApsguDICATION 


1. The Tariff Commission does not exercise any adjudication 
powers. 

2. Not applicable. 

3. No proceeding of the Commission must be decided on the record 
in the sense that such decision constitutes an adjudication within the 
meaning of the Administrative Procedure Act. 

4, Not applicable. 

5. See I (5). 

6-8. Not applicable. 

9. (a), (6), and (c) None. 

10. (a) and (6) Not applicable. 

11-14. Not applicable. 

15. None. 

16. (a) Yes. 

(b) Where service is required, it is made on attorney and on prin- 
cipal. 

17. Notices issued in the course of all investigations, including the 
notice of the institution of an investigation, are posted at the offices 
of the Commission in Washington and New York and are published 
in the Federal Register and the Treasury Decisions. Copies of such 
notices are also distributed to the press. 

18. The Commission’s soueeeiaaa are not adversary in nature. 
Not applicable. 

19. No. 

20. The Commission does not issue orders. 

21-22. Not applicable. 

23. The Commission has no trial examiners. 

24. Not applicable. 

25. All hearings are conducted by one or more Commissioners. 
The Commission holds all hearings and has not delegated this author- 
ity. In 1954, the Commission held 15 hearings; in 1955, 18 hearings; 
and through September 30, 1956, 10 hearings. 

26. (a) All Commissioners present sat in all cases. 

(b) and (c) Not applicable. 

27. Cases (investigations) pending before Commission an average 
of 7 months. 

28. Not applicable. 

29. One hundred percent of time spent on other functions. 

30. (a) The following investigations were pending as of Octo- 
ber 1, 1956: Under title 19, United States Code, section 1337, 1; under 
title 19, United States Code, section 1364, 7. 

(6) Four and one-half months. 
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(c) See No. 25. 
(d@) The Commission does not grant or deny petitions. Not appli- 
cable. . 

31. Because of the nature of Tariff Commission proceedings, the 
doctrine of stare decisis is not followed by the Commission. 

32. In all cases where the Commission is required to make a report, 
such report is released to the public (a) if required to be released by 
the statute governing its preparation, (b) if release is authorized by 
the person or agency for whom such report was made, or (c) if, in the 
judgment of the Commission, the report is of a type the disclosure of 
which is in the public interest and consistent with the operations of 
the Commission. In addition, the law requires that a summary of 
findings and recommendations of the Commission under title 19, 
United States Code, section 1364 be published in the Federal Register 
(19 U.S. C. 1364). 


ILI. Separation or Funcrions 


1. The Commission’s investigative functions are conducted under 
the following statutes and executive orders: 

Title 19, United States Code, section 1332: General investigative 
powers in the field of administration and operation of the customs 
laws of the United States and fiscal and industrial effects of such 
laws; relation between rates of duty on raw materials and unfinished 
or partly finished products; competition between United States and 
foreign industries in United States markets; trade and trade policies 
of foreign countries and commercial treaties and agreements; special 
investigations as may be requested by the President, by either House 
of Congress, or by congressional committees. 

Title 19, United States Code, section 1336: Investigation of dif- 
ferences in costs of production of domestic articles and like or similar 
foreign articles, with a view to determining and reporting to the 
President any increase or decrease in duty necessary to equalize such 
cost differences. 

Title 19, United States Code, section 1337: Investigation of com- 
plaints of unfair competition and unfair acts in the importation of 
articles into the United States having adverse effects on domestic 
industries and reporting to the President with recommendation for 
exclusion from entry in cases where such unfair methods or unfair 
acts having such effects are found to exist. 

Title 19, United States Code, section 1338: Investigation of discrim- 
inations by foreign countries against the commerce of the United 
States, with a view to bringing practices to the attention of the Presi- 
dent for imposition of authorized restrictions on imports from such 
countries in appropriate cases. 

Title 19, United States Code, section 1360: Investigation of articles 
with respect to which tariff negotiations for the granting of conces- 
sions are proposed by the trade agreements organization. The pur- 
pose is to determine to what extent concessions may be granted with- 
out causing or threatening serious injury to domestic industries. 
Findings are reported to the President. 

Title 19, United States Code, section 1364: “Escape clause” inves- 
tigations to determine whether an article on which a trade-agreement 
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concession has been granted is being imported in such increased, quan- 
tities as to cause or threaten serious injury to a domestic indust 
Report of findings, with recommendation for remedial action, is su 
mitted to the President when serious injury or threat thereof to a 
domestic industry is found to result from increased imports of such 
a commodity. 

Title 7, United States Code, section 624: Investigations to determine 
whether an article is being, or is practically certain to be, imported 
under such conditions and in such quantities as to render, or tend to 
render, ineffective, or materially interfere with, Government agricul- 
tural programs. Report of findings (and recommendation for reme- 
dial action when warranted) is made to the President. 

Title 19, United States Code, section 160: To determine whether an 
industry in the United States is being or is likely to be injured, or is 
prevented from being established, by. reason of the importation into 
the United States of merchandise of a class or kind which the Secre- 
tary of the Treasury has determined is being, or is likely to be, sold 
in the United States or elsewhere at less than its fair value; to notify 
the Secretary of the Treasury of any affirmative finding on this 
question. 

Section 101 (a), Customs Simplification Act of 1954: To study the 
laws of the United States prescribing the tariff status of imported 
articles; to submit to designated persons a rev ision and consolidation 
of thes laws which, in the Commission’s judgment, will accomplish to 
the extent possible the following purposes : 

(1) Establish schedules of tar iff classifications which will be logical 
in arrangement and terminology and adapted to the changes which 
have occurred since 1930 in the character and importance of articles 
produced in and imported into the United States and in the markets 
in which they are sold. 

(2) Eliminate anomalies and illogical results in the classification 
of articles. 

(3) Simplify the determination and application of tariff classifica- 
tions. 

Executive Order No. 10401: To review developments relating to 
products on which trade-agreement concessions have been ws 
or withdrawn under escape-clause procedure (19 U.S. C. 1364); 
report such developments periodically to the President as long as ihe 
concession remains modified or withdrawn; to institute a formal in- 

vestigation whenever, in the judgment of the Commission, conditions 
appear to warrant such, and to report its findings to the President. 

Executive Order No. 10082: Implements the function of the Tariff 
Commission in the trade-agreement process. 

Executive Order 7233: Implements the function of the Tariff 
Commission under title 7, United States Code, section 624. 

(a), (0), and (ec) As has been previously pointed out, the 
Commission’s functions are investigative in nature. If it is possible 
to characterize these functions within the confines of the three 
a given, they would probably fall within (a). 

. None of the Commission’s authority to carry out the functions 
given to it have been delegated to subordinates. 

3. See III, 1, for investigative functions. The Commission has no 
prosecuting functions. 
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4. (a), (6), and (c) Members of the staff do not participate or 
advise the Commission in the formulation of findings or recommenda- 
tions. The staff assembles factual data and presents it to the 
Commission. 

5. (a), (6), (ec), (¢@), and (e) The Commission itself initiates in- 
vestigations, and they are conducted with the assistance of staff experts 
under the general supervision of the Director of Investigations. The 
Commissioners sometimes participate personally in preliminary con- 
ferences, but, usually, such conferences are held by the staff. As 
previously stated, all hearings are conducted by one or more 
Commissioners. 

6-7. Not applicable. 

8. All Commission proceedings are nonadversary in nature. All of 
these proceedings can be instituted and brought to a conclusion without 
the participation of any private party. 

9. Nosuch notice or opportunity is given. 

10. As previously stated, the Commission does not consider that 
section 5 of the Administrative Procedure Act applies to the Tariff 
Commission. In these circumstances, no need has arisen for our 
interpreting this provision. 


11. Not applicable. 


LV. Inspection or Recorps 


1. While the Commission does have power to compel the submission 
of data required in connection with an investigation (19 U. 
1333), it has rarely found it necessary to use this power, and, for all 
intents and purposes, all submissions filed with the Commission have 
ween voluntarily filed. 

There are no statutory requirements for submission of documents 
or repor ts to the Commission. 

3. See I, 3-VI. 

4. By publication of notices of applications or complaints in the 
Federal Register, weekly Treasury Decisions, posting at offices of the 
Commission, and distr ibution to press, of such notices. 

By permitting inspection at offices of the Commission and by 
distr ibution of free copies of documents deemed of sufficient interest 
to duplicate. 

6. Notice of receipt of applications or complaints is issued in accord- 
ance with 4, above. 

In formal proceedings, the vote is usually published as a part of 
any report which may be issued. 

8. Individual business data accepted in confidence are not available 
for public inspection (18 U.S. C. 1905; 19 C. F. R. 201.6). 

9. No additional documents except those referred to in 8, above. 


V. Work Loap AND STrarrina PATrerNs 
land 2. Not applicable. 
VI. Untrormiry or ADMINISTRATIVE PROCEDURE 


land 2 2. Not applicable. 


No spec ific statutory procedures applicable only to administrative 
an tions of the Tariff Commission. 
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VII. Ruues ror Apmission TO PRACTICE AND FOR AVOIDANCE OF 
ConFLuict oF INTERESTS 


1. No application to practice before agency required. Any person 
desiring to appear before Commission as agent or attorney may be 
required to show to the satisfaction of the Commission his accepta- 
bility in that capacity. Usual provision for suspension or disbarment 
for good cause shown, only after hearing (19 C. F. R. 201.12). 

2. No former officer or employee of the Commission who has, as such, 
given personal consideration to an investigation is eligible to appear 
as attorney or agent before the Commission in such investigation, nor 
within 2 years after termination of such employment on any other 
matter, except upon written consent of the Commission (19 C. F. R. 
201.12). 

3. While the Commission has not done so, it is believed that the 
existing procedures, as described above, are consistent with the usual 
procedures in other agencies. 

4, Not applicable. 


VIII. Exemptions From tHe ADMINISTRATIVE PROCEDURE ACT 


1. As is pointed out in the introduction, above, all of the Commis- 
sion’s statutory functions are exempt from the provisions of the Ad- 
ministrative Procedure Act, except section 3 of that act, which applies 
to practically all agencies, including the Commission. 

2. See introduction. 


IX. Court Decisions Arrectinc AGENCY FUNCTIONS 


1,2, and 3. In Norwegian Nitrogen Products Co. v. United States 
(288 U.S. 294), a proceeding of the Commission under section 336 of 
the Tariff Act of 1930 (19 U.S. C. 1336) led to the suit. The principal 
question was the nature of the hearing required by the statute. The 
foreign producers contended that the right of hearing included the 
right to examine all data and documents in the proceeding. The 
Commission contended that, in accordance with its long-established 
practice, it would not disclose data deemed to be confidential. 

The Court upheld the Commission’s contention. The Court rea- 
soned that the hearing required to be held by the Commission was not 
the usual hearing held by agencies empowered to ordain or make 
orders. The Commission’s hearing was likened to a congressional 
committee-type hearing. 

The decision in this case supported fully the practice of the Com- 
mission under title 19, United States Code, section 1336, and other 
statutes, and did not require any change in Commission practice. 

In 7. M. Duche & Sons v. United States (39 C. C. P. A. (Customs) 
186; certiorari denied 344 U.S. 830), appellant contended that it had 
a right to obtain judicial review of the procedure of the Tariff Com- 
mission in a proceeding under title 19, United States Code, section 
1336. This contention was based upon a claim that appellant was “a 
person suffering legal wrong because of any agency action, or ad- 
versely affected or aggrieved by such action” within the meaning of 
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the Administrative Procedure Act. The court rejected this conten- 
tion: 


The action of the Tariff Commission being advisory only, its advice that the 
rate of duty should be increased cannot be considered to “adversely affect’’ 
appellant because it is only when the President acts upon that advice that 
appellant could be affected * * *. We think that act [Administrative Proce- 
dure Act] does not authorize a judicial review of the proceedings before the 
Tariff Commission * * *. 


This Duche case also goes to support the Commission’s conclusions 
that its functions are without the scope of the Administrative Pro- 
cedure Act. 











[COMMITTEE PRINT] 


SURVEY AND STUDY OF ADMINISTRATIVE ORGANIZA- 
TION, PROCEDURE, AND PRACTICE IN THE FEDERAL 
AGENCIES 


PART 11D—INDEPENDENT AGENCIES 
(Veterans’ Administration) 


(Letter from Hon. William L. Dawson, chairman, House Government 
Operations Committee, to the Veterans’ Administration) 


Mr. H. V. Hietey, 
Administrator, Veterans’ Administration, 
Washington, D.C. 

Dear Mr. Hietey: In performance of its duties under the Rules of 
the House of Representatives, the Committee on Government Opera- 
tions is undertaking a survey and study of administrative organization, 
procedure, and practice in the Federal agencies. We are enclosing 
a questionnaire and we request that you furnish the committee the 
answers to the questionnaire on the dates shown in the following 
schedule: Section I: Rulemaking, December 20, 1956; Section IT: Ad- 
judication, January 15, 1957; remaining sections, February 15, 1957. 
Please send 12 copies of your replies to the committee. 

Sincerely yours, 
Wu L, Dawson, Chairman. 


(See p. 1849 for questionnaire sent to Independent Agencies by the 
Executive and Legislative Reorganization Subcommittee of the 
House Government Operations Committee.) 
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VETERANS’ ADMINISTRATION 


Answer of the Veterans’ Administration to questionnaire on admin- 
istrative organization, procedure and practice submitted by the Ea- 
ecutive and Legislative Reorganization Subcommittee of the House 
Government Operations Committee 


VETERANS’ ADMINISTRATION, 
OFFICE OF THE ADMINISTRATOR OF VETERANS’ AFFAIRS, 
Washington 25, D. C., February 6, 1957. 
Hon. Wiiuram L. Dawson, 
Chairman, Committee on Government Operations, 
House of Representatives, 
Washington 25, D.C. 


Dear Mr. Dawson: This is in further reference to your letter dated 
November 19, 1956, enclosing a questionnaire on administrative or- 
ganization, procedure and practice. 

There are enclosed 12 copies of the answers of the Veterans’ Ad- 
ministration to the questions listed in section I under the heading 
“Rulemaking” as you requested. 

It is trusted that the enclosed information will meet the require- 
ments of the first section of the questionnaire so far as it pertains to 
the programs administered by this agency. 

Sincerely yours, 
H. V. Hietey, Administrator. 


I. RULEMAKING 


It is assumed that the questionnaire on administrative organization, 
procedure, and practice is directed primarily to those agencies to 
which the vie itive Procedure Act, Public Law 404, 79th Con- 
gress (5 U.S. C. 1001 et seq.), is generally applicable. It may, there- 
fore, be s stated at the outset that the act t essentially excludes the fun- 
damental activities of the Veterans’ Administration, since it is directed 
at regulatory or enforcement agencies and not at those administering 
wholly beneficial legislation, as does the Veterans’ Administration. 
However, Veterans’ Administration procedures with respect to the 
rulemaking phase thereof—that is, the issuance or amendment of reg- 
ulations—do conform substantially to the procedure established by 
that act. 

1. The Veterans’ Administration exercises such legislative or quasi- 
legislative powers as have been conferred upon it generally or specifi- 
cally j in those laws enacted by Congress for the benefit of veterans and 
their dependents. Rules are promulgated i in the form of VA regula- 
tions and Administrator’s decisions, the former published in the Fed- 
eral Register, comprising the whole of title 38, Code of Federal Regu- 
lations, and the latter in printed volumes published by the Veterans’ 
Administration. For emergency purposes, some regulatory material 
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is published as instructions or other emergency issues prior to its in- 
corporation in the volumes mentioned. Procedural instructions for 
internal administrative purposes are issued in the form of operation 
manuals. 

(a) The following citations cover fairly comprehensively the spe- 
cific statutory or executive authority of the Administrator to carry 
out certain specified duties and to promulgate regulations in connec- 
tion therewith : 

Section 3, Public Law 866, 76th Congress (38 U.S. C. 49a), specifi- 
cally authorizes the apportionment, as may be prescribed by the 
Administrator of Veterans’ Affairs, of pension, compensation, or 
emergency officers’ retirement pay, payable under laws and regula 
tions administered by the Veterans’ Administration in certain cases. 

Section 21 of the World War Veterans’ Act, as amended (38 
U.S. C. 450), ~~ from repeal by section 7, Public Law No. 2, 73d 
Congress (38 U. S. C. 707), but reenacted by Public Law 262, 74th 
Congress, siaiiae the Administrator to make payments on behalf 
of certain named classes of persons under mental or legal disability 
to either the fiduciary appointed by a court of competent jurisdiction 
or, where no guardian has been appointed, to the person the Admin- 
istrator shall determine to be legally vested with the care of the 
claimant or his estate. It also authorizes the Administrator, under 
circumstances therein enumerated, to pay only a part of the benefits 
and retain the balance in a special fund. 

The authority to waive recovery of overpayment is delegated to the 
Administrator of Veter: yd Affairs by section 28, World War Veterans’ 
Act, as amended (38 U.S. C. 453), which was specifically saved from 
repeal by section 7, P ublic Law 2, 73d Congress (38 U. S. C. 707), 
and is, insofar as other benefits granted by later acts are concerned, 
incorporated in title 38, United States Code, sections 694), 697, 809, 
and 981. 

The authority to promulgate schedules of disability ratings is con- 
tained in section 202, World War Veterans’ Act, as amended (38 
U.S. C. 477), and Veterans Regulation 3 (A) (Executive Order 6157, 
June 6, 1933) (38 U.S.C... ch. 124A). 

Section 301, World War Veterans’ Act, as amended (38 U. S. 
512), provides for the right to convert yearly renewable term insur- 
ance to other forms in accordance with regulations to be issued by the 
Administrator, who shall prescribe the time and method of payment 
of premiums, and that the Administrator may by regulation make 
such other provisions for the protection and advantage of and for alter- 
native benefits to the insured and the beneficiaries as may be found to 
be reasonable and practicable. Section 602 (f) of the National Service 
Life Insurance Act of 1940, as amended (38 U.S. C. 802 (f)), provides 
essentially similar authority with regard to insurance granted under 
that act. 

Section 306, World War Veterans’ Act, as amended (38 U. S. C. 
517), authorizes the Veterans’ Bureau (now the Veterans’ Adminis- 
tration) to make provisions for waiver of premiums in accordance 
with its regulations. 

Section 311 of that act (388 U. S. C. 512b) contains provisions for 
the issuance of regulations for reexamination of beneficiaries to deter- 
mine whether the beneficiary has recovered from total disability. 
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Section 602 (g) of the National Service Life Insurance Act of 1940, 
Public Law 80% 76th Congress (38 U.S. C. 802 (g)), provides for the 
issuing of regulations concerning the insured’s right to change the 
beneficiary. 

Section 602 (m) (1) of the act (38 U.S. C. 802 (m) (1)) provides 
for the promulgation by the Administrator of regulations concerning 
time and method of payment of Poe ter 

Section 602 (n) (: 8 U. S. C. 802 (n)) provides for promulgation 
of regulations concerning waiver of premiums. 

Section 1, Public Law 16, 78th Congress (pt. VII, Veterans 
Regulation 1 (A) (388 U.S. C., ch. 12A)), provides for the furnishing 
to the persons therein enumerated such vocational rehabilitation as 
may be prescribed by the Administrator of Veterans’ Affairs to fit 
them for employment consistent with the degree of disablement. 

Section 6 of the same act authorizes the Administrator to make 
such rules and regulations as may be deemed necessary in order to 
promote good conduct and cooperation on the part of the persons 
following a course of vocational rehabilitation under the act. 

Section 7 authorizes the Administrator to promulgate such rules 
and regulations as he deems necessary for granting leaves of absence 
to veterans in training under this act. 

Section 200, Public Law 844, 74th Congress (38 U. S. C. 101), 
authorizes the Administrator to recognize representatives of the 
organizations named therein and such ‘others as he may approve in 
the presentation of claims under the laws administered by the Veterans’ 
Administration. He is further authorized, in his discretion, under 
such regulations as he may prescribe, to recognize any person for the 
purpose of presenting a particular claim. 

Section 201, Public Law 844, 74th Congress (38 U. S. C. 102), 
authorizes the Administrator, under such rules and regulations as 
he may prescribe, to recognize agents or attorneys in the preparation 
and presentation of claims under the laws administered by the Vet- 
erans’ Administration. He is also authorized to determine and pay 
fees and allow claims for monetary benefits to agents and attorneys 
recognized as provided in the section and to prescribe rules and regu- 
lations governing entitlement to and the amount or mode of payment 
of such fees provided the fee shall not exceed $10 in any one claim 
and such fees shall be deducted from the amount of monetary benefits 
allowed. 

Veterans Regulation 11, Executive Order 6099, March 31, 1933 (38 
U. S. C.. ch. 12A), authorizes the disclosure of and the release of 
information from files, records, reports, and other papers pertaining 
toa claim in certain circumstances. 

The same regulation, as amended by section 10, Public Law 866, 
76th Congress (38 U.S. C., ch. 12A), authorizes the Administrator to 
release information, statistics, or reports to individuals or organiza- 
tions when in his judgment s such release would serve a useful purpose. 

Veterans Regulation No. 7 (A), as promulgated by Executive Order 
No. 6233, July 28, 1933, nid thereafter amended (38 U.S. C., ch. 
12A), authorizes the Administrator of Veterans’ Affairs, within the 
limits of Veterans’ Administration facilities, to furnish, in his dis- 
cretion, medical, surgical, and dental services, as well as prosthetic 
appliances, to veterans generally identified within the Act, and further 
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authorizes him to procure such appliances in such manner, either by 
purchase or manufacture, as he may determine to be advantageous and 
reasonably necessary. 

rime 205 (g) (2), title II, Public Law 881, 84th Congress (38 
U.S. C. 1115), ‘authorizes the Administrator to provide by regula- 
tion for the exclusion from income under that section of amounts 
paid by a parent for unusual medical expenses. 

Veterans Regulations 1 to 12 inclusive (38 U. S. C., ch. 12A) 
first issued in the form of Executive orders pursuant to section 7, 
Public Law No. 2, 73d Congress (38 U.S. C. 707), becoming law by 
virtue of section 19 of said act (88 U. S. C. 720), and amended by 
subsequent acts of Congress, contain numerous waeitonal delegations 
of authority of like nature, as do other laws administered ‘by the 
Veterans’ Administration. 

(b) The Administrator of Veterans’ Affairs, subject to the overall 
direction of the Chief Executive, is the official of the executive de- 
partment of the Government specifically charged by the legislative 
department with carrying out the intent and purpose of the laws 
enacted for veterans and the dependents of veterans. 

(c) Only the Administrator of Veterans’ Affairs (or the Deputy 
Administrator, ac ting for him) has the authority to issue reguli ations. 
Such regulations are prepared by that part of the Veterans’ Admin- 
istration responsible for the particular function—claims, insurance, 
loan guaranty, vocational rehabilitation and education, or medicine 
and surgery. They are cleared with the Office of the General Counsel 
as to compliance with the relevant act and legality generally, after 
which they are considered by the Administrator and his immediate 
staff. Such regulations are implemented by procedural instructions 
originated and processed in much the same manner. 

2. Title 38, United States Code, section 11, wherein the establish- 
ment of the Veterans’ Administration is authorized, provides as 
follows: 


9 


(B) Under the direction of the President the Administrator of Veterans’ 
Affairs shall have the power, by order or regulation, to consolidate, eliminate, 
or redistribute the functions of the bureaus, agencies, offices, or activities in the 
Veterans’ Administration and to create new ones therein, and, by rules and 
regulations not inconsistent with law, shall fix the functions thereof and the 
duties and powers of their respective executive heads. 


Title 38, United States Code, section 1la further provides: 


* * * Such Administrator, under the direction of the President, shall have the 
control, direction, and management of the various agencies and activities enum- 
erated in and referred to in section 11 of this title, and shall be charged with 
all the administrative duties relating to the National Home for Disabled Volun- 
teer Soldiers and the Bureau of Pensions imposed by law, prior to July 3, 1930, 
upon the Secretary of the Army and the Secretary of the Interior, respectively. 
All final decisions or orders of any division, bureau, or board in the Veterans’ 
Administration shall be subject to review, on appeal, by such Administrator. 
Except as to certain prohibitions as those in the Servicemen’s Re- 
adjustment Act of 1944, as amended, and the Veterans’ Readjustment 
Assistance Act of 1952, precluding control of educational agencies, 
the limitations on the Administrator's pow and particularly as 
regards pension, compensation, indemnity, and other gratuities—are 
not generally prescribed by statute but. are inherent in the legal 
power granted, i. e., limited to such specific legal power. There are 
regulatory limitations for the protection of beneficiaries, such as (1) 
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orohibition against retroactive discontinuance of benefits except for 
fraud, or breaking of service connection except upon clear and un- 
mistakable error or illegality; and (2) granting every claimant the 
benefit of reasonable doubt where the evidence is inconclusive. All 
regulations not inconsistent with the statute upon which they are 
based, nor beyond the scope of power delegated thereby, have the effect 
of law, and consequently are as effective as the statute itself. 

Citations of the more important of those laws conferring a general 
grant of authority to make any or all rules necessary for the admin- 
istration of the relevant act follow: 

Section 5 of the World War Veterans’ Act (38 U. S. C. 426) pro- 
vides that the director of the Veterans’ Bureau (Administrator of 
Veterans’ A ffairs—Public Law 536, 7ist Cong., and Executive Order 
No. 5398, July 21, 1930), subject to the general direction of the Presi- 
dént, shall administer, execute, and enforce the provisions of that law 
and shall for that purpose have full power and authority to make 
rules and regulations not inconsistent with the provisions thereof. 
This authority is preserved to the Administrator by section 7, Public 
Law No. 2, 73d Congress (38 U.S. C. 707). 

Section 608 of the National Service Life Insurance Act of 1940, 
Public Law 801, 76th Congress (38 U. S. C. 808), authorizes the 
Administrator, subject to the general direction of the President, to 
administer, execute and enforce the provisions of the act and to make 
such rules and regulations, not inconsistent with its provisions, as are 
necessary or appropriate to carry out its purposes and to decide all 
questions arising thereunder. 

Title II, Public Law 346, 78th Congress, section 400 (b), (part 
VIII, Veterans Regulation 1 (A) (38 U.S. C., ch. 12A)), authorizes 
and empowers the Administrator to prescribe and promulgate such 
rules and regulations as may be necessary to carry out the purposes 
and provisions of that title, which relates to education and training 
for World War II veterans. 

Title II, Public Law 550, 82d Congress, in section 261 (38 U.S. C. 
971), authorizes the Administrator to prescribe, promulgate and pub- 
lish such rules and regulations as are consistent with the provisions of 
the title and necessary to carry out its purposes. This title relates to 
education and training for Korean veterans. 

Section 504, Public Law 346, 78th Congress (38 U.S. C. 694d), au- 
thorizes the Administrator to promulgate such rules and regulations 
not inconsistent with title IIT of the act (loan guaranty program) as 
are necessary and appropriate for carrying out its provision. 

Section 509, Public Law 346, 78th Congress (38 U. S. C. 6943), 
authorizes the Administrator, among other things, to: Sue and be 
sued in his official capacity; to pay or compromise any claim arising 
under the loan guaranty program; pay, compromise, waive or release 
any right, title, claim, lien, or demand in connection with this pro- 
gram; purchase and sell property for which the loan was insured or 
guaranteed under the program; maintain, renovate, repair, lease, in- 
sure, or otherwise deal with any property acquired or held under this 
program, and provides that the financial transactions of the Adminis- 
trator incident to, or arising out of, the guaranty of loans pursuant to 
the loan guaranty program, and the acquisition, management, and 
disposition of property, real, personal, or mixed, as incident to such 
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activities and pursuant to the section cited, shall be final and conclu- 
sive upon all officers of the Government. Section 504 of the act (38 
U.S. C. 694d) authorizes the Administrator to promulgate such rules 
and regulations not inconsistent with the program as are necessary 
for carrying out the provisions of the law relating thereto. 

The Administrator is authorized to exercise the same author ity in 
connection with housing provisions under title III, Public Law 550, 
82d Congress, for veterans who served during the Korean conflict. 
The citations in the preceding paragraph are applicable. 

Section 6, Public Law 23, 82d Congress (38 U.S. C. 855), author- 
izes the Administrator to promulgate such rules and regulations not 
inconsistent with that act as are necessary and appropriate to carry 
out its purpose. Public Law 23 is repealed, however, by Public Law 
881, 84th Congress. 

Veterans Regulation 6 (A), as promulgated by Executive ae 
No. 6232, July 28. 1933, and later amended (38 U. S. C . ch. 12A), 
gives to the Administr: ator, within the limits of Veterans A aids 
tration facilities, the author ity to furnish domiciliary or hospital 
care, including medical treatment, to veterans generally identified 
and set forth in order of preference therein, and. further authorizes 
him to provide such rules and procedure governing such care as he 
may deem proper and necessary. 

Section 1, Public Law 187, 82d Congress (38 U. S. C. 252a), au- 
thorizes and directs the Administrator to prescribe regulations, sub- 
ject to conditions thereinafter set forth, to provide or assist in pro- 
viding an automobile or other conveyance for certain disabled vet- 
erans of World War II or those with service during the period of the 
Korean hostilities. 

3. In view of the fact that rulemaking in relation to each of the 
13 categories referred in this question is handled in much the same 
manner, a general answer will suffice to cover the entire field. 

Regulations based on new legislation are prepared by the organiza- 
tional unit of the Veterans Administration responsible for the fune- 
tional operation of the law. Statutory interpretation is, of course, 
the responsibility of the General Counsel, subject to the Administra- 
tor’s approval. Most of the regulations are acted upon within the 
Administration on the basis of knowledge or acquired information of 
the agency. No hearings are held before they are issued and the 
Administration makes no special ex parte investigations. Their emer- 
gency nature sometimes precludes the delay necessary to secure the 
views of other agencies or individuals. However, where time per- 
mits or the nature of the subject matter is such as to make desirable 
comment and suggestions from cooperating agencies or outside or- 
ganizations, the staff of the operating services may, and frequently 
does, invite such comment. For example, on regulations pertaining to 
claims for monetary benefits, the principal service organizations, such 
as the American Legion, the Veterans of Foreign Wars, and the Dis- 
abled American Veterans, are frequently invited thro ough their 
national rehabilitation representatives to offer suggestions or criti- 
cisms in connection with proposed regulatory matters concerning 
these operations, and such organizations sometimes, also, propose 
regulations, usually on the basis of questions raised by individual 
cases rather than on broad policy matters. In loan guaranty affairs, 











= 


SURVEY OF ORGANIZATION, PROCEDURE, AND PRACTICE 2059 


affecting as they do the entire Nation, interested persons and organi- 
zations are invited to participate. Asa matter of fact, these regula- 
tions were written originally with the cooperation of all of the, 
principal financial institutions of the entire country, including the 
American Bankers Association, the two national building and loan 
associations, the Mortgage Bankers Association, the Association of 
Mutual Savings Banks, the majority of the larger life-insurance com- 
panies; and representatives of one or more of these organizations are 
not infrequently consulted with respect to changes in or amendments 
thereto. The Administrator has also an Educational Council, com- 
prised of prominent educators, on vocational rehabilitation and edu- 
cation matters, and a Medical Council on medical and hospital mat- 
ters, including revision of the rating schedule. At this point, it 
should also be stated that not only such organizations and individuals 
but any interested party may suggest changes in regulations and in- 
sofar as they relate to the business relations affecting the Veterans’ 
Administration and outside interests, the Veterans’ Administration 
attempts to keep all such interested parties properly advised and al- 
ways gives adequate consideration to any suggestions or recommenda- 
tions made in this respect. 

Regulations are cleared with the Office of the General Counsel as to 
compliance with the act, and legality generally, after which they are 
considered by the Administrator and his immediate staff. When ap- 
proved, they are printed in the Code of Federal Regulations in accord 
with the Federal Register Act, as well as the Administrative Procedure 
Act. Precedent legal opinions and Administrator’s decisions are 
printed and are available to any interested person or organization. 
Procedural instructions for internal administrative purposes, pub- 
lished in operation manuals, are originated and processed in substan- 
tially the same way as regulations. There is no formalized proéedure 
for reexamining existing regulations and procedure with a view to- 
ward possible revision or amendment, but it is the practice of the 
operating services continually to review and recommend revision of 
the same upon the basis of experience. 

4. There is no statute relating to any rulemaking function of the 
Veterans’ Administration requiring notice, hearing, or record of the 
hearing. The provisions of section 4 of the Administrative Procedure 
Act respecting notice and publication of regulations not. less than 30 
days prior to the effective date thereof are not applicable to this agency. 
However, an effort is generally made to have regulations so published 
in the Federal Register, not because of the requirements of that act 
but simply because it is regarded as generally desirable and equitable 
to give notice to interested persons. 

5. Not applicable to the Veterans’ Administration, except as stated 
in answer to question 4. 

6. (a) The response to this question is fully covered in answer to 
question 3. 

(6) Not applicable to the Veterans’ Administration. 

7. Regulations legally may be amended or repealed by the Admin- 
istrator prospectively to bring them into accord with the basic statute. 
Legislative regulations (substantive) cannot be modified or suspended 
in particular cases. Administrative regulations (procedural) may be 
waived, within the limits of the applicable statute. 
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8. The Veterans’ Administration requires no formal presentation 
of petitions by interested persons for the issuance, amendment, or 
repeal of a rule. (See response to question 3.) Since such matters 
are handled informally, no record is kept of suggestions received or of 
those adopted. 

9. (a) (6) (ce) These questions do not appear to be applicable to the 
Veterans’ Administration. 

It may be stated that the extent of public participation in rulemak- 
ing and the use of advisory groups are covered in the discussion under 
question 3. The Veterans’ Administration is, in the broad sense of the 
word, at least, a benefactory rather than a regulatory agency. The 
nature and volume of the claims for benefits, which are usually for the 
immediate relief of need, emphasize the necessity for resource to rapid- 
ity and simplicity of administrative procedure, not possible under a 
rigid code demanding notice and public hearings applicable to all 
other agencies or even to a group of agencies having some similarity 
of function. Legal, technical, and scientific experts with extended ex- 
perience are engaged i in the administration of benefits and the deter- 
mination of principles to establish uniformity and simplification of 
procedures within the purview of the various governing statutes. It 
is my belief that the present machinery and procedure of the Veterans’ 
Administration in the handling of claims primarily relating to gratui- 
ties such as pension, compensation, and hospital treatment, including 
its appellate board and the right to sue in court on contracts of insur- 
ance, undoubtedly offers claimants every due protection. To insist on 
public participation as a matter of right before any rule relating to 
such matters can be adopted and promulgated, or even amended or 
modified, is a requirement that would seriously retard and hamper the 
processes of administration and place a heavy unnecessary burden on 
executive departments and other agencies charged with administrative 
duties of this nature. Elaboration of present procedure to that extent 
would cause much controversy and disorganization and would subject 
the administration of a statute to exasperating obstructive and dila- 
tory tactics on the part of interests opposed to it. 

10. (a) (b) Not applicable to the Veterans’ Administration. See 
answer to question 3. 

(a) (6b) There is no limitation on the time within which the 
Veterans’ Administration may promulgate regulations. There is no 
statute requiring notice of hearing or record of hearing applicable 
to the rulemaking procedure of the Veterans’ Administration. Gen- 
erally, it is to the interest of beneficiaries under laws administered by 
the Veterans’ Administration to have regulations to implement the 
relevant statutes as soon as possible in order that they may be paid 
benefits provided under the act involved. However, in the promulga- 
tion of regulations insofar as they relate to business relations affecting 
the Veterans’ Administration and outside interests, as, for example, in 
the vocational rehabilitation and education programs, the Veterans’ 
Administration finds it both desirable from its own standpoint and 
equitable from that of others concerned to give such advance notice 
of its intention to promulgate regulations as is possible. 

12. See answer to question 11. 

13. Classes or groups of regulations issued are described in answers 
to preceding questions and are published in the Federal Register and 
in title 38, Code of Federal Regulations. 
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14, This question seems almost entirely inapplicable to the Veterans’ 
Administration, since it relates to the adequacy or inadequacy of con- 
gressional standards with respect to rule aie poeenn ee the open- 
ing paragraph of this report and the response to question 4, and with 
respect to the areas in which Veterans’ Administration action is by 
law committed to agency discretion, see the responses to questions 1 
and 2, which include specifications of the pertinent statutory language. 


VETERANS’ ADMINISTRATION, 
OFFICE OF THE ADMINISTRATOR OF VETERANS’ AFFAIRS, 
Washington 25, D. C., May 8, 1957. 
Hon. Winitr1am L. Dawson, 
Chairman, Committee on Government Operations, 
Tlouse of Representatives, Washington 25, D. C. 

Dear Mr. Dawson: This in in further reference to your letter dated 
November 19, 1956, enclosing a questionnaire on administrative or- 
ganization, procedure, and practice. 

There are enclosed 12 copies of the answers of the Veterans’ Ad- 
ministration to the questions listed in section II under the heading 

“Adjudication” as you requested. 

It is trusted that the enclosed information will meet the require- 
ments of the second section of the questionnaire insofar as it pertains 
to the programs administered by this agency. 

In further reference to your letter dated April 16, 1957, the re- 
plies of this agency to the remaining sections of the committee ques- 
tionnaire are being prepared and the requested information will be 
furnished at the earliest possible date. 

Sincerely yours, 
Joun 5S. Parrerson, 
Deputy Administrator 
(For and in the absence of H. V. Higley, Administrator.) 


Il. ApsupICcATION 


The formal procedural requirements of section 5, “Adjudication,” 
of the Administrative Procedure Act, Public Law 404, 79th Congress 
(5 U.S. C. 1004), are invoked only where agency action on the record 
after opportunity for an agency hearing is required by some other 
statute, and are not applic able to those agencies which merely hold 
hearings as a matter of due process or policy or practice. Section 5 
of Me act does not apply, therefore, to the Veterans’ Administration. 

The Veterans’ Administration, in administering those acts of 
tas providing benefits for veterans of all wars in which the 
United States has been engaged, as well as for those who served in the 
military and naval establishments during time of peace, and for their 
dependents, is responsible for adjudicating claims in a variety of sepa- 

rate categories. There are several hundred statutes directly or indi- 
rectly affecting matters under the jurisdiction of the Veterans’ Admin- 
istration. Benefits provided include compensation, pension, hospitali- 
zation and outpatient treatment, domiciliary care, vocational rehabil- 
itation and education, the guaranty of loans for purchase or con- 
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struction of homes, farms, and business property, readjustment allow- 
ances for unemployed veterans, national service and United States 
Government life insurance, servic emen’s indemnity, automobiles and 
prosthetic appliances for certain disabled veterans, “burial benefits, ad- 
justed compensation, and emergency officers’ retirement pay. Within 
these categories, questions which come before the agency concern the 
length and character of service, origin of disabilities, the considera- 
tion of complex rating schedules intercurrently with a multiplicity of 
medical and physical ‘indicia and the application of established norms 
to the peculiarities of the particular case, the commission of fraud in 
the course of making claim, questions of relationship, dependency, 
death, line of duty, and discharge, of legality of marriages, of equity 
and good conscience in recovering overpayments, as well as varieties of 
customary questions occurring in insurance, loan guaranty, and educa 
tional matters. 

(a) To cite statutory references to each such power would be to in- 
clude the greater part, if not all, of title 38, United States Code Anno- 
tated ; however, pertinent references to the major basic laws follow: 
Compensation for service-connected disability and death 

Service prior to April 21, 1898. —Act of July 14, 1862 (12 Stat. 566), 
as revised, amended, or modified by act of March 3, 1873 (17 Stat. 
566), as subsequently modified or amended. 'There are numerous ap- 
plicable sections under title 38, United States Code Annotated: Pub- 
lic Law 758, 75th Congress (38 U.S. C. 35); Public Law 553, 76th 
Congress (38 U.S. C., ch. 12A). 

Peacetime service on or after April 21, 1898—Section 1, Public 
Law 2, 73d Congress, as amended (38 U.S. C. 701a; part II, Vet- 
erans Regulation No. 1 (A), as amended (38 U.S. C., ch. 12A). 

Spanish-American War, including Philippine Insurrection and 
Boxer Rebellion—General pension law in effect March 19, 1933, re- 
enacted by Public Law 269, 74th Congress, subsequently modified and 
amended (38 U.S. C. 368, 369) ; section 1, Public Law 2, 73d Congress, 
as amended (38 U.S. C. 701) ; part I, Veterans Regulation No. 1 (A), 
as amended (38 U.S.C.,ch.12A). 

World War I.—Public Law 242, 68th Congress (commonly known 
as the World War Veterans’ Act, 1924), as amended (38 U. S. C. 
421 et seq.) : section 1, Public Law 2, 73d Congress, as amended (38 
U.S. C. 701); part I, Veterans Regulation No. 1 ( A), as pte 
(38 U.S. C., ch. Feud Public Law 141, ae Congress, as modified or 
amended (38 U.S. C. 471a, 473, 501a, and 72 

World War IT- ne tion 1, Public Law 2, 73d Congress, as amended 
(38 U.S. C. 701) ; part I, Veterans Regulation No. 1 (A), as amended 
(38 U.S. C., ch. 12A). 

Korean conflict—Public Law 28, 82d Congress (38 U.S. C. 745). 

Dependency and indemnity compensation for service- Pee d 
death on or after January 1, 1957 —Title TI, Public Law 881, 84th 
Congress (38 U. S. C. 1111 et seq.). 


I ¢ NS7ION 


Non-service-connected disability. a 

World Wars I and IT: Section 1, Public Law 2, 73d Congress, as 
amended (38 U.S. C. 701) ; part ITI, Veterans’ Regulation No. 1 (A), 
as amended, modified, and supplemented (38 U.S. C.,ch.12A). World 
War IT veterans were included by Public Law 313, 78th Congress. 
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Korean conflict—Public Law 28, 82d Congress (38 U. S. C. 745). 

Non-service-connected disability or age, veterans of wars prior to 
World War I.— 

Indian wars:? Act of July 27, 1892, 52d Congress (38 U.S. C. 371) ; 
Public Law 400, 69th Congress (38 U. S. C. 375); Publie Law 723, 
69th Congress, as amended, modified, or supplemented (38 U.S. C. 
d74a, 381, and 381c). 

Civil War:! Public Law 323, 71st Congress, as modified or supple- 
mented (38 U.S. C. 274, 275, and 321c). 

Spanish-American War, including Philippine Insurrection and 
Boxer Rebellion: Public Law 256, 66th Congress; Public Law 166, 
69th Congress; and Publie Law 299, 7ist Congress, as reenacted by 
Public Law 269, 74th Congress, as amended, modified, or supple- 
mented. (See generally 38 U.S. C., ch. 7.) Public Law 2, 73d Con- 
gress, as amended and supplemented (38 U.S. C., ch. 12A). 

Death, non-service-connected.— 

World Wars I and II: Public Law 484, 73d Congress, as amended, 
modified, and extended (38 U.S. C. 503-510). 

Korean conflict: Public Law 28, 82d Congress (38 U. S. C. 745). 

Dependents of deceased veterans of wars prior to World War I: 

Indian wars: Public Law 723, 69th Congress, as amended (38 
U.S. C.381, 381c). 

Civil War: Section 3, act of June 27, 1890, 51st Congress, as amended 
(38 U.S. C. 281): Public Laws 190, 66th Congress (38 U. S. C. 288). 

Spanish-American War, including Philippine Insurrection and 
Boxer Rebellion : Section 1, Public Law 199, 65th Congress (38 U.S.C. 
355) ; section 1, Public Law 294, 67th Congress (38 U.S. C. 356) ; see- 
tion 2, Public Law 166, 69th Congress (38 U.S. C. 364a) : as reenacted 
by Public Law 269, 74th Congress, as amended and supplemented (38 
U.S. C. 368, 369). 

Hospitalization, domiciliary care, outpatient medical treatment and 
out patie nt dental treatment 

Section 6, Public Law 2, 73d Congress, as amended (38 U.S. C. 706) ; 
Veterans Regulation No. 6 (A), as amended, and Veterans Regula- 
tion No. 7 (A), as amended (38 U.S. C., ch. 12A); Public Law 791, 
Sist Congress (38 U.S. C. 706a); Public Law 28, 82d Congress (38 
U.S. C. 745) ; Public Law 239, 82d Congress (38 U. S. C., ch. 12A). 
Education and training 

World War 1/.—Section 1 (f), Public Law 2, 73d Congress, as 
amended (38 U.S. C. 701), and part VIII, Veterans Regulation No. 
1 (A), added by title Il, Servicemen’s Readjustment Act of 1944, 
Public Law 346, 78th Congress, as amended (38 U.S. C., ch. 12A). 

Korean conflict.—Title LI, Veterans’ Readjustment Assistance Act 
of 1952, Public Law 550, 82d Congress, as amended (38 U.S. C. 911- 
984), 


Vocational rehabilitation of disabled veterans 

Section 1 (f), Public Law 2, 73d Congress, as amended (38 U. S. C. 
701); part VII, Veterans Regulation No. 1 (A), added by Public 
Law 16, 78th Congress, as amended (38 U. S. C., ch. 12A), and ex- 


1 These programs are substantially executed or static. 
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tended by Public Law 894, 81st Congress, as amended (38 U. S. C. 
701a). 


Insurance 

United States Government life —Title III, World War Veterans’ 
Act, 1924, as amended (38 U.S. C. 511-518). 

National service life—National Service Life Insurance Act of 
1940, as amended, title VI, part I, Public Law 801, 76th Congress 
(38 U.S. C. 801-823). 

Servicemen’s indemnity (gratuitous).—The Servicemen’s Indem- 
nity Act of 1951, part I, Public Law 23, 82d Congress, as amended 
(38 U.S. C. 851-858). 

Guaranteed and insured loans for homes, farm and business property, 
direct home or farmhouse loans 

Title III, Servicemen’s Readjustment Act of 1944, Public Law 
346, 78th Congress, as amended (38 U. S. C. 694 et seq.). 
Guardianship services 

Section 21, World War Veterans’ Act, 1924, as amended (38 U.S. C. 
450). 

Automobiles or other conveyances for certain disabled veterans of 
World Warll and Korean conflict 
Public Law 187, 82d Congress (38 U.S. C. 252a-e). 
Burial expenses and burial flag 

Section 17, Public Law 2, 73d Congress, as amended (38 U. S. C. 
717); Veterans Regulation No. 9 (A), as amended (38 U. S. C., 
ch. 12A). 

Prosthetic appliances 

Veterans Regulation No. 7 (A) (38 U.S. C., ch. 124A); Public Law 
308, 78th Congress (38 U.S. C. 706b); section 104, Public Law 346, 
78th Congress, as amended (38 U.S. C. 693d); Public Law 499, 79th 
Congress (38 U.S. C. 488a). 

Readjustment allowance 

Title V, Servicemen’s Readjustment Act of 1944, Public Law 346, 

78th Congress, as amended (38 U.S. C. 696, 696 a—m). 
Seeing-eye dogs and mechanical electronic equipment 
Public Law 309, 78th Congress (38 U.S. C. 251). 

Special housing for certain disabled veterans 

Section 1 (g), Public Law 2, 73d Congress, as added by section 1, 
Public Law 702, 80th Congress, as amended (38 U. S. C. 701 (g)); 
part IX, Veterans Regulation No. 1 (A), as added by section 2, Public 
Law 702, 80th Congress, as amended (38 U.S. C., ch. 12A). 

Appellate adjudication 

Part IT, Veterans Regulation No. 2 (A) (38 U.S. C., ch. 12A). 

(6) All adjudicatory authority of the Veterans’ Administration is 
vested in the Administrator of Veterans’ Affairs. It is provided by 
statute that “* * * all final decisions or orders of any division, bureau, 
or board in the Veterans’ Administration shall be subject to review, on 
appeal, by such Administrator” (38 U.S. C. 11a, July 3, 1930). It is 
also provided by statute that decisions on such appeals to the Admin- 
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istrator are to be made by the Board of Veterans Appeals (pt. I, 
Veterans Regulation No. 2 (A), 38 U.S. C., ch. 12A, July 28, 1933). 

(ce) Itis manifestly impossible for the Administrator of Veterans’ 
Affairs to participate in the actual adjudication of the thousands of 
individual claims. In accordance with his broad statutory power of 
delegation, he has vested the duties of adjudication in various special 
groups and units. In general, the Chief Benefits Director is pri- 
marily responsible to the Administrator for the activities of the De- 
partment of Veterans’ Benefits and insures the effective execution of 
an integrated program of veterans’ benefits consisting of compensa- 
tion and pension, vocational rehabilitation and education, loan guar- 
anty, death claims on insurance contracts, and guardianship matters, 
both in central office and in the field; the Chief ‘Insurance Director is 
responsible for the proper conduct of the activities of the Department 
of Insurance; the Chairman, Board of Veterans’ Appeals (in addi- 
tion to his statutory authority to make decisions on appeals) has the 
responsibility for the making of administrative reviews of unappealed 
issues in claims properly before the Board and for assuming original 
jurisdiction over emergency officers’ retirement cases ; while the Gen- 
eral Counsel serves as chief officer of the Veterans’ Administration in 
matters of law and legislation, including responsibility for the inter- 
pretation of all statutes administered by or pertaining to the Veterans’ 
Administration, for rendering legal advice, formal and informal, and 
for furnishing ‘other legal services upon "request to all department 
heads and top staff officers. 

2. The adjudication of claims in the Veterans’ Administration is by 
law delegated to agency discretion and courts are, in most instances, 
precluded from reviewing such adjudications. As a general rule, the 
statute sets forth the objectives to be achieved and vests in the Admin- 
istrator the power and the authority to accomplish these objectives. 
Here again it may be stated that statutory provisions vesting such dis- 
cretionary powers in the Administrator are too numerous to set forth 
in every instance. 

Section 2 of the act of August 9, 1921, Public Law 47, 67th Con- 
gress (42 Stat. 148), amending the War Risk Insurance Act and 
establishing the Veterans’ Bureau, provided : 

The Director, subject to the general direction of the President, shall admin- 
ister, execute, and enforce the provisions of this Act, and for that purpose shall 
have full power and authority to make rules and regulations not inconsistent 


with the provisions of this Act, which are necessary or appropriate to carry out 


its purposes and shall decide all questions arising under this Act except as 
otherwise provided herein. 


Section 5 of the World War Veterans’ Act, 1924, as amended (38 
U.S. C. 426), provides in part: 

The Director, subject to the general direction of the President, shall admin- 
ister, execute, and enforce the provisions of this Act, and for that purpose shall 
have full power and authority to make rules and regulations, not inconsistent 
with the provisions of this Act, which are necessary or appropriate to carry out 
its purposes, and shall decide all questions arising under this Act; and all deci- 


sions of questions of fact and law affecting any claimant to the benefits of titles 
II, III, or IV of this Act shall be conclusive except as otherwise provided herein. 


Title III of said act pertains to yearly renewable term and United 
States Government life insurance. However, the authority of the 


1Of the then Veterans’ Bureau, now Administrator of Veterans’ Affairs. 
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Administrator to make final decisions on questions of law and fact 
involved in claims for payment of said insurance is subject to the 
right to bring suit as provided by section 19, World War Veterans’ 
Act, as amended (38 U.S. C. 445). 

Section 2 of Public Law 536, 7ist Congress, referred to as the Con- 
solidation Act of July 3, 1930 (88 U.S. C. 11a), reads in part: 


* * * Upon the establishment of such Veterans’ Administration all the func- 
tions, powers, and duties now conferred by law upon the Commissioner of Pen- 
sions, the Board of Managers of the National Home for Disabled Volunteer 
Solders, and the Director of the United States Veterans’ Bureau are hereby con- 
ferred upon and vested in the Administrator of Veterans’ Affairs. Such Admin- 
istrator, under the direction of the President, shall have the control, direction, 
and management of the various agencies and activities enumerated in and 
referred to in section 1 of this Act, and shall be charged with all the adminis- 
trative duties relating to the National Home for Disabled Volunteer Soldiers 
and the Bureau of Pensions now imposed by law upon the Secretary of War 
and the Secretary of the Interior, respectively. All final decisions or orders of 
any division, bureau, or board in the Veterans’ Administration shall be subject 
to review, on appeal, by such Administrator. 


Section 5 of Public Law 2, 73d Congress, as amended (38 U.S. C. 
705), provides: 


All decisions rendered by the Administrator of Veterans’ Affairs under the 
provisions of this title, or the regulations issued pursuant thereto, shall be final 
and conclusive on all questions of law and fact, and no other official or court 
of the United States shall have jurisdiction to review by mandamus or other- 
wise any such decision. 


Section 11 of Public Law 866, 76th Congress (38 U.S. C. 1la-2), 
reads: 


Notwithstanding any other provisions of law, except as provided in section 19 
of the World War Veterans’ Act, 1924, as amended, and in section 817 of the 
National Service Life Insurance Act of 1940, the decisions of the Administrator 
of Veterans’ Affairs on any question of law or fact concerning a claim for bene- 
fits or payments under this or any other act administered by the Veterans’ Ad- 
ministration shall be final and conclusive and no other official or any court of 
the United States shall have power or jurisdiction to review any such decisions. 


Section 608 of the National Service Life Insurance Act of 1940, 
Public Law 801, 76th Congress, as amended (38 U. S. C. 808), 
provides: 


The Administrator, subject to the general direction of the President, shall 
administer, execute, and enforce the provisions of this act, shall have power to 
make such rules and regulations, not inconsistent with the provisions of this 
act, aS are necessary Or appropriate to carry out its purposes, and shall decide 
all questions arising hereunder. All officers and employees of the Veterans’ 
Administration shall perform such duties in connection with the administration 
of this act as may be assigned to them by the Administrator. All official acts 
performed by such officers and employees designated therefor by the Admin- 
istrator shall have the same force and effect as though performed by the Ad- 
ministrator. Except in the event of suit as provided in section 617 hereof, or 
other appropriate court proceedings, all decisions rendered by the Administrator 
under the provisions of this act, or regulations properly issued pursuant there- 
to, shall be final and conclusive on all questions of law or fact, and no other 
official of the United States, except a judge or judges of United States courts, 
shall have jurisdiction to review any such decisions. 


Section 1, Public Law 293, 79th Congress (38 U. S. C. 15), estab- 
lishing the Department of Medicine and Surgery in the Veterans’ 
Administration, provides: 

The medical service in the Veterans’ Administration, as at present constituted, 


is abolished and in its stead there is authorized and established in the Veterans’ 
Administration a Department of Medicine and Surgery under a Chief Medical 











‘Ti- 
er 
n- 
in- 
yn, 
nd 


rs 
ar 
of 
Ct 


19 
he 
or 


of 


v1] 
to 
lis 
de 


al 


SURVEY OF ORGANIZATION, PROCEDURE, AND PRACTICE 2067 


Director. The functions of the Department of Medicine and Surgery shall be 
those necessary for a complete medical and hospital service to be prescribed by 
the Administrator of Veterans’ Affairs (referred to in sections 15-15n of this 
title as the Administrator) pursuant to said sections, other statutory authority 
and regulations established pursuant to law, for the medical care and treatment 
of veterans. 


There are numerous other statutory provisions relating to medical 


care and treatment in title 38, United States Code Annotated. 


Sec tion 2 of Public Law 16, 78th Congress, as amended, providing 
vocational rehabilitation for disabled veterans of W orld War II, 
reads in part: 


Sec. 2. Veterans Regulation Numbered 1 (A), as amended, is hereby amended 
by adding at the end thereof a new part to be known as part VII (88 U. 8S. C., 
ech. 12A) and to provide as follows: 

* * * * * * - 


» 


2. The Administrator shall have the power and duty to prescribe and 
provide suitable training to persons included in paragraph I, and for such 
purposes may employ such additional personnel and experts as are deemed 
necessary, and may utilize and extend existing Veterans’ Administration facili- 
ties and utilize those of any other governmental agency as well as these main- 
tained by joint Federal and State contribution; and, in addition, he may, by 
agreement or contract with public or private institutions or establishments, 
provide for such additional training facilities as may be suitable and necessary 
to accomplish the purposes of this part. 


The benefits of vocational rehabilitation provided by Public Law 
16, 78th Congress, supra, were extended by Public Law 894, 81st 
Congress (38 U. S. C. 701 (a)) to veterans who served in the active 
military, naval, or air service of the United States during the period 
of the Korean hostilities. 

Section 400 (b), title II, Public Law 346, 78th Congress, as 
amended by section 1 of Public Law 610, 81st Congress (38 U. S.C. 
ch. 12A), pertaining to education of veterans of World War II, pro- 
vides in part: 

(b) Veterans Regulation Numbered 1 (a) is hereby amended by adding a 
new part VIII as follows: 

“9 The Administrator of Veterans’ Affairs is authorized and empowered 
to administer this title, and, insofar as he deems practicable, shall utilize exist- 
ing facilities and services of Federal and State departments and agencies on the 
basis of mutual agreements with them. Consistent with and subject to the 
provisions and limitations set forth in this title, the Administrator, shall, 
from time to time, prescribe and promulgate such rules and regulations as may 
be necessary to carry out its purposes and provisions: Provided, That, except 
as provided in this amendment, no regulation or other purported construction 
of title II of the Servicemen’s Readjustment Act of 1944, as amended, shall 
be deemed consistent therewith which denies or is designed to deny to any 
eligible person, or limit any eligible person in, his right to select such course 
or courses as he may desire, during the full period of his entitlement or any 
remaining part thereof, in any approved educational or training institution or 
institutions, whether such courses are full time, part time, or correspondence 
courses: * * * 


Section 7 of Public Law 2, 73d Congress (38 U. 8. C. 707), which 
provides that the Administrator of Veterans’ Affairs subject to the 
general direction of the President shall administer, execute, and en- 
force the provisions of certain cited sections of title 38, United States 
Code, and for such purpose shall have the same authority and powers 
are are provided in certain other enumerated sections of that title and 
such other sections as relate to the administration of the laws granting 
pensions, is likewise applicable to vocational rehabilitation and educa- 
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jon under Public Law 16, 78th Congress, and to education and train- 
t ler Public Law 1¢ g 
ing under title IT, Public Law 346, 78th Congress. 

Section 261, title IT, Public Law 550, 82d Congress (38 U.S. C. 971), 
providing an education and vocational assistance program for veterans 
of the Korean hostilities, reads as follows: 


Sec. 261. (a) The Administrator is authorized to prescribe, promulgate, and 
publish such rules and regulations as are consistent with the provisions of this 
title and necessary to cary out its purposes. Notwithstanding the provisions of 
section 11 of the act of October 17, 1940, as amended (54 Stat. 1193), payments 
under this title shall be subject to audit and review by the General Accounting 
Office as provided by the Budget and Accounting Act of 1921, as amended, and 
the Budget and Accounting Procedures Act of 1950. 

(b) The Administrator is authorized to accept uncompensated services and to 
enter into contracts or agreements with private or public agencies, or persons, 
for necessary services, incident to the administration of this title, including 
personal services, as he may deem practicable. 

(c) The Administrator may arrange for educational and vocational guidance 
to persons eligible for education and training under this title and, if the Ad- 
ministrator requires such educational and vocational guidance, he is authorized, 
in his discretion, to defray, or reimburse the veteran for his traveling expenses 
to and from the place of advisement. At such intervals as he deems necessary, 
he shall make available information respecting the need for general education 
and for trained personnel in the various crafts, trades, and professions: 
Provided, That facilities of other Federal agencies collecting such information 
shall be utilized to the extent he deems practicable. 


Section 504 (a) of title III, Public Law 346, 78th Congress, as 
amended (38 U.S. C. 694d), which pertains to loans for the purchase 
or construction of homes, farms, or business property by eligible 
veterans of World War II, provides: 


The Administrator is authorized to promulgate such rules and regulations not 
inconsistent with this title, as amended, as are necessary and appropriate for 
carrying out the provisions of this title, and may delegate to subordinate em- 
ployees authority to issue certificates, or other evidence, of guaranty of loans 
guaranteed under the provisions of this title, and to exercise other administrative 
functions hereunder. 


Public Law 187, 82d Congress (38 U. S. C. 252a-e), provides in 
section 1: 


Subject to the conditions hereinafter set forth, the Administrator of Vet- 
erans’ Affairs is authorized and directed, under such regulations as he shall 
prescribe, to provide or assist in providing an automobile or other conveyance 
by paying not to exceed $1,600 on the purchase price, inclusin; equipment with 
such special attachments and devices as the Administrator m-: deem necessary, 
for each veteran of World War II or of service on or after June 27, 1950, and 
prior to such date as shall thereafter be determined by Presidential proclamation 
or concurrent resolution of the Congress, who is entitled to compensation under 
the laws administered by the Veterans’ Administration for * * *. 


Paragraph ITI of Veterans Regulation No. 9 (A) (38 U.S. C. ch. 
12A), reads in part: 


II. Where an honorably discharged veteran of any war, a veteran of any war 
in receipt of pension or compensation, a veteran discharged from the Army, 
Navy, Marine Corps, or Coast Guard for disability incurred in line of duty, 
or a veteran of the Army, Navy, Marine Corps, or Coast Guard in receipt of 
pension for service-connected disability dies after discharge, the Administrator, 
in his discretion and with due regard to the circumstances in each case, shall 
pay, for burial and funeral expenses and transportation of the body (including 
preparation of the body) to the place of burial, a sum not exceeding $150 to 
cover such items and to be paid to such person or persons as may be prescribed 
by the Administrator * * *, 
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Section 1, Public Law 309, 78th Congress (38 U. S. C. 251) reads: 


The Administrator of Veterans’ Affairs is authorized, under such regulations 
as he may prescribe, to provide seeing-eye or guide dogs trained for the aid of 
blind veterans who are entitled to disability compensation under laws adminis- 
tered by the Veterans’ Administration, and to pay all necessary travel expenses 
to and from their homes and incurred in becoming adjusted to such seeing-eye 
or guide dogs and also to provide such veterans with mechanical electronic 
equipment for aiding them in overcoming the handicap of blindness. 


Paragraph 1, Part IX, Veterans Regulation No. 1 (A), as added 
by section 2, Public Law 702, 80th Congress, as amended (38 U. S. C., 
ch. 12A), provides: 


1. The Administrator of Veterans’ Affairs is authorized, under such regula- 
tions as he may prescribe, to assist any person (hereinafter referred to as 
“veteran”) who served in the active military or naval service of the United 
States, who is entitled to compensation under the provisions of this regulation 
for permanent and total service-connected disability due to the loss, or loss of 
use, by reason of amputation, ankylosis, progressive muscular dystrophies, or 
paralysis, of both lower extremities, such as to preclude locomotion without 
the aid of braces, crutches, canes, or a wheelchair, in acquiring a suitable 
housing unit with special fixtures or movable facilities made necessary by the 
nature of the veteran’s disability, and necessary land therefor: Provided, That 
the regulations of the Administrator shall include, but not be limited to, pro- 
visions requiring findings that (a) it is medically feasible for such veteran 
to reside in the proposed housing unit and in the proposed locality; (b) the 
proposed housing. unit bears a proper relation to the veteran’s present and 
anticipated income and expenses; and (c) that the nature and condition of 


the proposed housing unit are such as to be suitable to the veteran’s needs 
for dwelling purposes. 


Veterans Regulation No. 7 (A) (Executive Order No. 6233, July 
28, 1933), as amended (38 U.S. C., ch. 12A), provides: 


The Administrator of Veterans’ Affairs, within the limits of Veterans’ Ad- 
ministration facilities, is authorized in his discretion to furnish to honorably 
discharged veterans of any war, including the Boxer Rebellion, and the Philip- 
pine insurrection, and to men honorably discharged from the United States 
Army, Navy, Marine Corps, or Coast Guard for disabilities incurred in line 
of duty, such medical, surgical, and dental services as may be found to be 
reasonably necessary for diseases or injuries incurred or aggravated in the 
line of duty in the active military or naval service. Such persons may also 
be furnished with such supplies, including dental appliances, wheelchairs, arti- 
ficial limbs, trusses, and similar appliances, including special clothing made 
necessary by the wearing of prosthetic appliances, as the Administrator of 
Veterans’ Affairs may determine to be useful and reasonably necessary, which 
dental appliances, wheelchairs, artificial limbs, trusses, special clothing, and 
similar appliances may be procured by the Veterans’ Administration in such 
manner, either by purchase or manufacture, as the Administrator of Veterans’ 
Affairs may determine to be advantageous and reasonably necessary. 


Part I, Public Law 23, 82d Congress, as amended (38 U.S. C. 852), 
otherwise known as the Servicemen’s Indemnity Act of 1951, provides 
in section 1: 

Upon certification by the Secretary of the service department concerned of 
the death of any person deemed to have been automatically insured under this 


subchapter, the Administrator of Veterans’ Affairs shall cause the indemnity 
to be paid as provided in section 853 of this title only to * * *. 


and further provides, in section 6 (88 U.S. C. 855) : 
The Administrator of Veterans’ Affairs is authorized to promulgate such rules 


and regulations, not inconsistent with the provisions of this subchapter, as are 
necessary or appropriate to carry out its purposes. 


3. This question seems not to be applicable to the Veterans’ Admin- 
istration because adjudications of claims are not required by statute 








2070 SURVEY OF ORGANIZATION, PROCEDURE, AND PRACTICE 


to be determined on the record after opportunity for an agency hear- 
ing. However, it is deemed desirable for the purpose of presenting 
information of possible value or interest to the committee and in order 
to lay the foundation for the responses to subsequent questions to 
describe briefly the adjudicatory procedure of the Veterans’ Admin- 
istration. 

In a sense, the Veterans’ Administration is a disbursing agency, 
having the duty of making payments when proper proof of eligibility 
is made out by the claimants. Actually, its function has a dual aspect. 
The laws which it administers make it clear that the Administrator 
of Veterans’ Affairs has a special duty to that part of the public repre- 
sented by veterans and their dependents. Therefore, in adjudicating 
cases and making disbursements, it must not only represent the Gov- 
ernment but must also guard the legitimate interests of claimants and, 
where requested, cer tain employees may be required to represent claim- 
ants as advocates before the agency. Many of its adjudicatory char- 
acteristics have developed on the basis of this dual responsibility. 

A century or more of experience in the Veterans’ Administration 
and its component predecessor agencies has demonstrated that uni- 
formity in the adjudication of claims for the disparate benefits admin- 
istered under the hundreds of applicable laws is neither desirable nor 
possible. Diversity of procedure has been found most feasible in 
adjudicating the several rights. For example, in connection with the 
adjudication of claims for disability and death benefits, it has been 
found to be more practical to constitute local boards of experts in the 
fields of law and medicine and in vocational or occupational spheres. 
Adjudication is ex parte, not because the law so provides but because 
it has been demonstrated that this is the most expeditious and satis- 
factory method. Likewise, disability claims under insurance con- 
tracts are handled by boards and death claims by case review. Claims 
for vocational training, hospitalization, prosthetic appliances, medical 
treatment, and like benefits, are decided individually by professionally 
trained experts after legal basis has been established by board or 
claims action. Contrasted further with these procedures are those 
which were established in connection with unemployment grants. 
The process here relies upon utilization of both an independent Fed- 
eral and several State agencies, with overall control in the Veterans’ 
Administration. The regulations for guaranty of loans, on the other 
hand, contemplate the use of several Federal agencies for certain ad- 
vice and recommendations in the processing of applications, the final 
determination and full responsibility remaining in the Veterans’ 
Administration. 

The process of Veterans’ Administration adjudication may be illus- 
trated by taking a claim for disability compensation as representative 
of claims involving gratuities and, in the broader aspects, of those for 
other benefits administered by the Veterans’ Administration. Official 
action is originally invoked by persons who believe themselves to be 
entitled to benefits under the various veterans’ acts. Depending upon 
the circumstances and the benefit or benefits applied for, claims may be 
instituted by veterans, their guardians, or their duly authorized repre- 
sentatives. Any communication or action clearly indicative of an 
intent to apply for benefits is accepted as an informal claim: however, 
the claimant may be required thereafter to file a formal application on 
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a prescribed form. There are no formal pleadings nor is there occa- 
sion to amend or change pleadings, since the original application is 
considered also as an applic ation for collateral benefits, such as med- 
ical treatment, hospitalization, vocational rehabilitation or education, 
or other benefits stemming therefrom. How ever, additional formal 
application for each such benefit may be requested. 

In some cases, the original application for benefits may be accom- 
panied by evidence in the form of affidavits or letters which make 
further action along those lines virtually unnecessary, and adjudica- 
tion may be completed almost immediately. No further adjudicatory 
action will be taken, of course, where the face of the application or 
supporting evidence ‘discloses that the claim is without legal or factual 
basis. In most instances, however, development is necessary to deter- 
mine whether the claim is allowable in whole or in part. Service data 
representing the claimant’s condition at entrance into service and of 
medical and hospital treatment while in service is requested imme- 
diately where it is required and is not already of record. The service 
report routinely shows the nature of discharge and contains other 
information necessary to determine the right to several benefits under 
existing criteria and is supplemented by additional specific infor- 
mation upon request. 

The steps leading to initial adjudication or to hearings are not, 
strictly speaking, separated by the Veterans’ Administration into the 
orthodox c¢ ategories of investigation, determination whether to take 
further action, or the taking of testimony. In effect, insofar as they 
are applicable, these various steps merge to a certain extent in the 
process of final adjudication. Correspondence and conferences, rather 
than pleadings as such, are employed to clarify the issues. All pos- 
sible leads are followed to obtain evidence necessary to the proper 
adjudication of the claim. In those cases where there is conflict of 
evidence, or in the more complicated cases, a field examination may be 
required. 

If, on the basis of the evidence obtained, the reasonable probability 
of a valid claim is shown, arrangements will be made for a physic al 
examination except that in those cases in which the claimant has been 
recently discharged from the service, medical records furnished by 
the service department will generally. suffice. After the physical ex- 
amination has been concluded, the complete file is forwarded to the 
rating board. The evidence already obtained has the same effect as 
if presented at a hearing and is ordinarily a substitute therefor; how- 
ever, the claimant may, if he wishes, appear before the Board in person 
with representation. If he so requests, he is notified orally or by letter 
of the date on which he will be expected to present himself. In the 
overwhelming majority of such cases, an appearance is not in any sense 
necessary, although in connection with other types of claims it may 
be required ; 1. e., it is mandatory that a veteran present himself in per- 
son to medical officers where treatment or hospitalization is involved 
and to vocational advisement officials in connection with vocational 
training. 

It is the policy of the Veterans’ Administration to hold hearing 
promptly after request is made, but not before the evidence has been 
developed to the fullest extent possible. Hearings are, as a general 
rule, of an informal nature and ordinarily private, although the 
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claimant may waive his right to privacy. In hearings before a rating 
board a stenographic report is made when considered necessary by 
the chairman. Any new and material evidence presented orally at a 
hearing which is not recorded, is reduced to writing and incorpo- 
rated in the veteran’s record. In hearings on appeal, a complete 
transcript is made in all cases. Because the hearing consists mainly 
of oral statements by way of summary or argument rather than of 
formal presentation of the evidence, there is little occasion to invoke 
strict judicial rules, although one member of the rating board is 
vested with the duty of ruling on the admissibility of evidence. Evi- 
dence is required to be submitted under oath, and claimants, their 
witnesses, or legal representatives appearing before any rating or 
appellate body for the purpose of presenting testimony are duly 
sworn. Exceptions are made in some instances in the case of written 
testimony. Evidence is not often rejected unless it represents dupli- 
cation or is not material. 

The Veterans Administration has the power to compel by subpena 
the attendance of witnesses and the production of books and records 
(38 U.S. C. 131-133), but rarely finds it necessary to use such power 
in claims of this nature, since the claimant must establish his own case 
and seldom shows any reluctance to cooperate. 

Throughout the development of his claim, the claimant may be 
assisted by an employee of the Veterans’ Administration, designated 
and trained for such purpose. Staff personnel represents both the 
claimant and the Government, and an effort is made to render all 
possible assistance to the claimant in the prosecution of his case, while 
at the same time it is necessary to determine that the interests ‘of the 
Government are protected. Needless to say, Veterans’ Administra- 
tion policy requires the fullest consideration of all data of record and 
the resolution of reasonable doubt in favor of the claimant. 

The claimant is, of course, informed of the decision in his case after 
adjudication has been completed and, in the event of adverse ruling, 
is also advised of his right to enter an appeal to the Administrator of 
Veterans’ Affairs within a year following the date of such notice. 
In a sense, the decision of the rating board or other hearing agency 
of original jurisdiction rather parallels the decision of a trial court 
of original jurisdiction, final unless appealed. Actually, under cer- 
tain circumstances, claims may be reopened even though an appeal 
has not been entered. 

In claims of this nature, appeal is to the Administrator of Veterans’ 
Affairs but the decision is made by the Board of Veterans Appeals in 
accordance with oerenaa y authority (Veterans Regulation No. 2 (A), 
38 U. S. C. ch. 12A). Applications for review on appeal must be 
made in writing, ed either by the claimant, his guardian, or his 
duly authorized representative, and filed with the Veterans’ Admin- 
istration office having custody of the case filed. After all available 
evidence in support of an appeal has been submitted to the office of 
original jurisdiction and the case is otherwise ready for certification 
to the Board of Veterans’ Appeals, a hearing will be allowed if re- 
quested by the claimant or his duly authorized representative. Such 
hearing may be held before a section of the Board of Veterans’ Ap- 
peals in Washington, D. C., or before a rating board or other appro- 
priate personnel, either of the office having original jurisdiction over 





“= 


J 


— 
+ 


SURVEY OF ORGANIZATION, PROCEDURE, AND PRACTICE 2073 


the claim or of the Veterans’ Administration regional office or district 

office in which the hearing is desired, acting as hearing agency for the 
Board of Veterans’ Appeals. The claimant or his authorized repre- 
sentative is privileged to submit argument either orally or in writing, 
and witnesses may be heard. W hile a heari ing on appeal is primarily 
for the purpose of receiv ing contentions and argument relative to the 
evidence upon which the decision of the originating agency was predi- 
vated, new and material evidence presented at the hearing i is accepted 
for appropriate disposition. Argument and SOON are recorded 
and, if the hearing is held in the field, a complete transcript is trans- 
mitted with the entire record to the Board of Veterans’ Appeals for 
decision. Considerable latitude in argumentation is permitted, but 
opinions, comments, and assertions not related to the question at issue 
may be excluded. The determination of the Board is final based upon 
the evidence of record at the time of the appellate decision but may be 
reconsidered by the Board upon a showing of obvious error or upon 
receipt of additional service department ‘records. In addition, the 
claim may be reopened upon the submission of new and material evi- 
dence. In the latter instance the matter is considered as a new claim 
rather than a revival of the old. 

Courts are precluded from reviewing adjudications of claims for 
gratuities in the Veterans’ Administration. It has been held from 
time immemorial that such matters are within the control of the legis- 
lature rather than the judiciary, and Congress has from time to time 
given further consideration to these principles by statutory enact- 
ment. Beginning with the World War Veterans’ Act in December 
1924, Congress prescribed in section 5 thereof that the decisions of the 
Director (Administrator of Veterans’ Affairs) on all questions of fact 
should be final. This was amended by the act of July 3, 1930, to in- 
clude questions of law, as well as questions of fact. In Public Law 2, 

73d Congress, the “Economy Act,” the finality of decisions rendered 
by the Administrator of Veterans’ Affairs on all questions of law and 
fact was preserved by section 5, and there was added the language, 
“and no other official or court of the United States shall have jurisdic- 
tion to review by mandamus or otherwise any such decision.” (For 
citations, see response to question 2.) Further, the Supreme Court 
of the United States has held that that there is no vested right to gratu- 
ities administered by the Veterans’ Administration and the Federal 
courts will not take jurisdiction to determine rights to such gratuities 
(United States v. Teller (107 U.S. 64, 27 L. ed. 353) : Crouch v. United 
States (266 U.S. 180, L. ed. 233): Stlberschein v. United States (266 
U.S. 221, 69 L. ed. 256) ; Lynch v. United States (292 U.S. 571, 78 L. 
ed. 1434): United States v. Mroch (88 Fed. 2d 888) ). 

It does not appear that any useful purpose would be served by elab- 
orating on the adjudicatory procedure for each type of benefit admin- 
istered by the Veterans’ Administration. Some further information 
regarding variance in procedure may, however, be of interest to the 
committee. 

Insurance claims are adjudicated in the Veterans’ Benefits Office and 
the Insurance Center, Washington, D. C., in the three district offices 
at Philadelphia, St. Paul, and Denver, and the regional offices, depend- 
ing on the type of insurance in force and the nature of the claim; i. e., 
whether death or disability. For this reason, claimants seldom ap- 
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pear before any of the adjudicating officials. They are, however, fre- 
quently represented by a service or ganization representative holding 
power of attorney, or by attorneys. The question of parties is relevant 
where there are one or more contesting claims for benefits after the 
veteran has died, as it also may be in claims for gratuitous death 
benefits. In such cases, there is no formal provision for intervention 
as such. However, all persons become parties who file claims for 
benefits and the evidence submitted by each claimant is considered. 
Conflicting claims are ordinarily resolved with a minimum of litiga- 
tion. Appeals are to the Board of Veterans’ Appeals as in other types 
of claims. In insurance cases, after denial of the claim by the Vet- 
erans’ Administration, suit may be brought in the Federal district 
court having jurisdiction for trial of the case in an action de novo 
(38 U.S.C. 445). 

Claims on guaranty or insurance of loans are made on forms 
provided by the Veterans’ Administration, to which form the claimant 
attaches copies of the loan instruments, evidence of advances and 
expenditures, if any, included in such claim, and such other evidence 
as he desires to submit. All such claims denied by a regional office 
are automatically reviewed administratively by the central office staff 
organization and appeals are authorized only with regard to the 
question of basic eligibility. In the event of adverse action by the 
Veterans’ Administration, the claimant may file suit thereon pursuant 
to title 38, United States Code, section 6945 (a) (1) in any court 
of competent jurisdiction, State or Federal. (See Fidelity Federal 
Savings & Loan Association v. Gray, 89 Fed. Supp. 832; Gowanda 


832: 


Cooperative Savings & Loan Association v. Gray, 183 Fed. 2d 367; 
First National Bank of Birmingham v. United States, 117 Fed. 
Supp. 486.) 

In the case of the World War II veterans’ education and training 
program, schools may appeal to the Veterans’ Education Appeals 
Board, under section 2, Public Law 610, 81st C ongress (par. 11 (d), 
pt. VIII, Veterans Regulation No. 1 (A) (38 U.S. C., ch. 12A)), 
on matters arising under that act. This is an independent Board’ 
appointed by the President, and is not a part of the Veterans’ Ad- 
ministration. In respect to hearings, appeals, and all other actions 
and qualifications, the Veterans’ Education Appeals Board is subject 
to the provisions of sections 5 to 11, inclusive, of the Administrative 
Procedure Act. 

There are, of course, times when the Veterans’ Administration itself 
initiates action, as in those cases where erroneous or illegal payments 
have been made to claimants for benefits or for debts arising under 
contract—as, for example, overpayments or illegal payments made 
under contracts, either by mistake of fact or of law or due to fraud 
or misrepresentation of the contractor. All such overpayments, if 
not waived, must be recovered. Usually, recovery is accomplished 
by offset from payments which remains due, if there are such. Notice 
of indebtedness of this nature is given by letter stating the reason 
therefor and including a demand for repayment or reasonable ad- 
justment. The letter includes notice of the right of the payee to 
submit claim for waiver, if such action is permitted under the gov- 
erning statute. As to procedure, rules of evidence are as hereinbefore 
stated and the proceedings are informal. If the claimant wishes 
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a hearing, it may be held before a local committee or before the 
Committee on Waivers and Forfeitures. Where benefit ‘payments 
are involved, appeal may be had to the Board of Veterans’ Appeals. 
There is no further appeal to either judicial or higher administrative 
authority from administrative decisions on indebtedness, except that 
on contract matters, as distinguished from claims for gratuities, final 
settlement may be made by the General Accounting Office under its 
statutory authority. Similar authority is applicable to benefit pay- 
ments under title II, Public Law 550, 82d Congress (38 U.S. C. 966). 

On any contract claim, including those on insurance contracts, the 
Federal courts have jurisdiction, and on loan guaranty or insurance 
contracts, the State courts also have jurisdiction. If recovery of 
indebtness is not made administratively, action thereon is generally 
filed in the appropriate Federal district court by the Department of 
Justice upon submission by the General Accounting Office, or by the 
Veterans’ Administration direct in the latter-named claims, particu- 
larly in connection with submitted criminal matters involving fraud. 
On Joan guaranty matters, the Administrator can sue in appropriate 
State courts (38 U. S. C. 694}). In suits by or against the Govern- 
ment (or the Administrator in loan guaranty cases), the finality of 
decision afforded by statute is usually observed (United States v. 
Mroch, 88 Fed. 2d 888; Hines v. United States, 105 Fed. 2d 85). In 
no case is the trial on the record. 

Where possible forfeiture of benefits under one of the applicable 
statutes is involved, action is also instituted by the Veterans’ Adminis- 
tration. The preliminary inquiry is in the nature of an inspection of 
the records in the course of the prosecution of a claim or its subsequent 
review by an employee of the Veterans’ Administration, or at times 
on information received from an outside source. The person accused 
is given notice of the charges and afforded an opportunity to explain. 
Thereafter. depe nding upon the explanation offered, the charge may be 
dropped or an investig: ation may be ordered. Theoretically, the Vet- 
erans’ Administration is not represented by counsel and the cases are 
disposed of without use of adversary procedure. Hearings are held 
upon request and appeal to the Board of Veterans Appeals may be 
entered. Where contractual rights are involved, suit may be brought. 

There are no statutory provisions requiring notice, hearing, and 
record of the hearing in any matter within the jurisdiction of the 
Veterans Administration, except that where a hearing is requested in 
connection with an appeal the statute requires that it be held and that 
a formal record thereof be made. Notice of the right to a hearing 
upon request is furnished on the appeal ah See Veterans Regula- 
tion No. 2 (A), Part Il: Appeals (88 U. S. C., ch. 124), creating 
in the Veterans’ Administration a Board of Vv eterans’ Appeals, origi- 
nally issued as an Executive Order pursuant to the provisions ‘of 
Public Law 2, 73d Congress, and made permanent law subject only to 
ch ange by legislative enactment by section 19 of said Public Law 2 

38 U. S.C. 720). Furthermore, the Veterans ’ Administration, within 
the broad authority granted the Administrator to make such rules and 
regulations as are deemed necessary in carrying out its functions, has, 
by regulation, created certain boards and committees which hold such 
hearings as are required in connection with benefits administered by 
the Veterans Administration (38 C. F. R. 3.5e, 5.0 (b), 5.8, 21: 2208 
and 36: 4331). 
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5. Covered in response to question 3. 

6. (a) It is routine for the Veterans’ Administration to furnish 
full adjudication of all disputed actions. The power to make un- 
reviewable decisions imports a higher duty, perhaps, than is re- 
quired where administrative action is subject to judicial review or 
even to an action de novo in the courts. Because of the nature of 
the laws administered by the Veterans’ Administration, the doctrine 
of res judicata has little, if any, application. The majority of such 
benefits are pure gratuities, and even where, as in insurance contracts, 
the benefits are contr actual, the relationship of the Government to the 
beneficiaries has been described as being “at least avuncular.”* Even 
though it is specified generally in the case of gratuities that a denial 
is by law final unless appealed within the time limit and that a 
decision rendered on appeal is final, a claim may be reopened at any 
time upon the submission of new and material evidence. Questions 
such as the need for hospital or medical care, degree of disability, or 
the existence or continuation of total disability under insurance con- 
tracts, may well vary from time to time and will necessarily require 
reconsideration as a result. In insurance cases, the statutes prescribe 
a 6-year period of limitation on filimg an action on the contract (38 
U. S. C. 445), but there is no limitation on filing a claim for admin- 
istrative consideration (Ball v. United States, 101 Fed. 2d 272; 
Dowell v. United States, 86 Fed. 2d 120; Winslow v. United States, 
147 Fed. 2d 157: (olds borough v. United States 8, 31 Fed. Supp. 93). 
Furthermore, there is scope for reversal of previous decisions if the 
action previously taken was clearly and unmistakably erroneous, a 
matter which is definitely precluded on final judicial judgment. 

While there is, of course, necessity for continuous study of the 
functioning of the administrative process and the correction of dis- 
covered faults and such modification as experience dictates as neces- 
sary or desirable to carry out the intent of governing statutes, we 
believe that. the methods employed by the Veterans’ Administration 
in the handling of claims related to monetary or treatment benefits, 
including its appellate board and the right to sue on certain con- 
tractual matters, without doubt offers claimants every possible pro- 
tection. The Veterans’ Administration handles hundreds of thou- 
sands of claims annually. In view of the very monumental nature 
of the task and of the expert nature of the adjudicative knowledge 
necessary to accomplish it, the agency would be tremendously handi- 
capped if the rigidity of the Administrative Procedure Act were ap- 
plied. Congress, in granting finality of decision to the Administra- 
tor of Veterans’ Affairs, has recognized the advantages of final ad- 
ministrative determinations in the case of gratuities. 

(6) Our procedures are, in the main, ex parte. Furthermore, Vet- 
erans Regulation No. 11 (Executive Order No. 6099, 38 U. S. C., ch. 
12A),which by virtue of section 19, Public Law No. 2, 73d Congress 
(38 U. S. C. 720), has become law, provides that all files, records, re- 
ports and other papers and documents pertaining to any claim, 
whether pending or adjudicated, shall be deemed confidential and 

1See White v. United States, 270 U. S. 175, 70 L. ed. 530, where Mr. Justice Holmes 
said: “The insurance was a contract, to be sure, for which a premium was paid, but it 
was not one entered into by the United States for gain. All soldiers were given a right 
to it, and the relation of the Government to them, if not paternal, was at least avuncular. 


It was a relation of benevolence established by the Government at considerable cost to itself 
for the soldier’s good. * * *” 
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privileged and that no disclosure thereof shall be made except as 
specifically provided in that Executive order. For these reasons, 
public participation, in the sense in which the term is employed in 
the Administrative Procedure Act, is not pertinent in the adjudica- 
tion of benefits by this Administration. Perhaps the closest approach 
to anything of this nature, in an extremely limited sense, is in the 
adjudication of so-called simultaneously contested claims—for ex- 
ample, where two or more individuals are claiming the same benefits 
sacle an insurance policy. In such cases, it is, of course, customary 
for the Veterans’ Administration to furnish notice to all known inter- 
ested parties and to permit their participation to the fullest extent. 
(See reference thereto in the paragraph on insurance claims in the 
response to question 3, where the matter is more fully covered.) 

7. Covered generally in response to question 3. Decisions in com- 
pensation and pension claims may be reversed on the basis of new and 
material evidence, a change in the law, a change in the interpretation 
of the law specifically provided for in a VA issue or on the basis 
of clear and unmistakable error shown by the evidence in file at the 
time the prior decision was rendered. When a determination is made 
that a prior decision should be reversed on the basis of clear and un- 
mistakable error the claimant will be immediately notified in writing 
of the contemplated action and the detailed reasons therefor and 
given 60 days from the date on which such notice is mailed for the 
presentation of evidence to show why that action should not be taken. 
If the claimants submit additional evidence within the 60-day period, 
the determination to reverse the previous decision will be reconsidered 
and confirmed, modified or canceled as required. However, where 
fraud is disclosed or the evidence shows clearly that there was no 
legal basis for the award such as in a case where it is found that the 
claimant was not a veteran within the meaning of the law, the previ- 
ous decision will be reversed and compensation or pension will be 
retroactively discontinued effective as of the date of the original 
grant of the benefit. This procedure is uniform and applies to all 
reversals of decisions rendered on compensation and pension claims, 

8. Procedure and subsequent action or proceeding thereon where 
interested persons are accorded the right to petition for an adjudica- 
tion or the amendment or setting aside of an adjudication are de- 
scribed in answer to question 3. 

While the Veterans’ Administration maintains abundant statistics 
regarding the numbers and varieties of adjudicating actions in its 
various programs, of which there are hundreds of thousands yearly, 
specific breakdowns which might permit the question to be answered 
in terms of initial adjudication, amendments, and similar actions for 
the period specified are not aavilable. However, the Administrator’s 
Annual Report for the Fiscal Year Ending June 30, 1956, contains 
statistical matter which may be of interest in connection with this 
question. 

9. The Veterans’ Administration is solely concerned with the adju- 
dication of claims in the categories enumerated in section (c). For 
statutory basis for classification, see response to questions 1 and 2. 

10. (a) It is the practice of the Veterans’ Administration to con- 
sider, without exception, all relevant matter presented in connection 
with any claim; however, it is not the general practice to accompany 
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any adjudication made after informal proceedings with a recital to 
tha it effect ; nor is it customary to list or categorize “submissions, except 
in those decisions rendered by the Board of ‘Veterans Appeals. 

(6) Rules of procedure designate generally the type of submission 
which the Veterans’ Administration will consider as relevant; how- 
ever, rules of evidence are liberal and, within reason, the claimant 

may ’ submit any evidence which may appear to substantiate his claim, 
including unsworn st: atements, as well as affidavits. Record evidence 
must be supplied if it is available. 

11, Answered in response to question 3 insofar as description of 
procedure is concerned, and in questions 1 and 2 with regard to cita- 
rg 

12. All of the fundamental activities of the Veterans’ Administra- 
tion are based on legislation pertaining to the categories enumerated 
in section (f)—loans, grants, benefits and contracts. 

13. In no case are ‘adjudications of claims by the Veterans’ Ad- 
ministration required by statute to be determined on the record after 
opportunity for an agency hearing. Matters adjudicated by the Vet- 
erans Administration include claims for money payments—compen- 
sation, pension, indemnity, insurance, or other like claims—hospital 
and medical care, dental treatment, education and training, vocational 
rehabilitation, entitlement to loan ‘uaranty benefits, claims for auto- 
mobiles, prosthetic appliances, burial expenses and burial flags, for- 
feitures of benefits for fraud, and claims based on denial by the Vet- 
erans’ Administration of waiver of recovery of illegal payments or 
overpayments. 

14. In view of the fact that adjudicatory processes are for the most 
part committed by law to agency discretion, this question is inapplica- 
ble to the Veterans’ Administration, since it requests comment on the 
adequacy of the congressional standards so being implemented. It 
would seem to go without saying that authority delegated by the Con- 
gress to Feder al administrative agencies should be clearly and exactly 
defined in the legislation and that it should express as specifically as 
language per mits precisely what is intended. There have been cer- 
tain areas in which it was found from time to time that the Admin- 
istrator did not have the authority to accomplish purposes deemed de- 
sirable and necessary but not clearly within the scope of existing stat- 
utes. In such instances, the Veterans’ Administration has habitually 
brought the matter to the attention of Congress for appropriate ac- 
tion. Greater statutory definition of adjudicatory standards or pro- 
cedure is not desirable and w ould, in fact, hamper adjudicatory proc- 
esses. With respect to the areas in which decisions are by law left to 
the discretion of the Veterans’ Administration, see the response to 
question 2, which includes specifications of the pertinent statutory 
language. 

15. This question is not applicable to the Veterans’ Administration. 
Our adjudications are, for the most part, ex parte and nonadversary. 
However, it may be reiterated that, in each instance, the individual 
whose claim is under consideration is afforded opportunity to develop 
his case to the fullest extent possible, with the maximum of assistance 
from the Veterans’ Administration. (See response to question 3.) 

16. (a) Yes. Claimants may be represented by accredited repre- 
sentatives of recognized service organizations, by recognized attorneys 
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and claims agents, as provided in sections 101-103; title 38, United 
States Code Annotated, or, for the purpose of one particular claim, 
by an individual not so recognized by the Veterans’ Administration 
but merely authorized by his client to act for him. 

(6) Such representatives, attorneys, and agents are kept fully in- 
formed in the same manner as is the claimant. (See response to 
question 3.) 

17. Where the allowance of a particular claim would necessitate the 
disallowance of a claim by another person or would adversely affect 
the monetary payments of another person, contested claims procedure 
is applicable (38 C. F. R. 4.55; pt. 11, Veterans Regulation No. 2 
(A), 38 U.S. C., ch. 12A). Under such procedure the claims are de- 
veloped simultaneously with all parties in interest being notified of 
the substance of the allegations of the contesting claimants ‘and afforded 
opportunity to submit ‘all available evidence. When entitlement of 
one claimant is determined, the claim of the other person is disallowed 
and such person is notified of his right to appeal. If no appeal is 
tiled within the specified time limit an award is made to the claimant 
whose entitlement has been established. If an appeal is timely filed, 
notice of the substance of the contentions on appeal is furnished to all 
parties whose interests may be adversely affected and opportunity is 
afforded to present argument in rebuttal. Individual hearings are 
granted to the contesting claimants on request. 

17. Not applicable to the Veterans’ Administration except that 
assistance is given in insurance and servicemen’s indemnity claims to 
the extent permitted by laws providing for assignments under certain 
circumstances. As a general rule, each claimant, including contest- 
ing claimants, must establish by evidence presented to the Veterans’ 

Administration that he or she meets the requirements for entitlement 
to the benefit sought. 

19. The Veterans’ Administration does not issue declaratory orders. 

20. Strictly speaking, the Veterans’ Administration is a bene- 
factory, not a regulatory, agency; there is, therefore, no occasion for 
the issuance of declaratory orders. 

The primary function of the Veterans’ Administration is to see 
that claimants receive that to which they are entitled under the grant- 
ing statutes. There is involved little or no element of prosecution or 
enforcement. The Veterans’ Administration disposes of a vast num- 
ber of claims each year. It is of tremendous importance that the 
procedure for informal decision, which affects by far the largest num- 
ber, be swift, simple, and fair. One of the greatest assets in attaining 
these ends is the flexibility of the administrative process, as opposed 
to the judicial, for it yields itself readily to changed conditions or to 
legislatively declared purposes. Furthermore, uniform rules of pro- 
cedure, which may be practicable and possible for regulatory and 
enforcement agencies. cannot readily be applied to the operations of 
the Veterans’ Asluinieiretion for the reason that there are no adver- 
sary parties in its adjudications, the Government itself being an 
advocate. The Veterans’ Administration has, therefore, developed 
specialized procedures in almost every phase of adjudication, and, in 
a constant endeavor to improve such procedures, invites the criticism 
and suggestions of all interested parties, particularly those of serv- 
icé organizations, other Government agencies, and individuals and 
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entities with whom business relationships exist. With regard to the 
desirability of extending adaptable practices to other agencies, the 
Veterans’ Administration has heretofore suggested the possible de- 
sirability of a Federal law publication, operated in conjunction with 
the Federal Register, to provide a central point at which to obtain 
mformation concerning matters of administrative construction. 

22. The Veterans Administration deals exclusively with matters to 
be decided in the particular case. Decisions are made on the basis of 
the facts and circumstances in the particular case under applicable 
statutes and rules, regulations, and procedures of the Veterans’ 
Administration. 

23 through 28. In the Veterans’ Administration there are no trial 
examiners within the meaning of the term “examiner” as used in the 
Administrative Procedure Act. Thus these questions, which appear 
to deal with the functions of such examiners, are not applicable. 

29. Rulemaking and all other functions of a like nature are in 
furtherance of and subordinate to the agency’s fundamental responsi- 
bility—the administration of those laws providing benefits for veterans 
and their dependents. 

80. Not applic: able to the Veterans’ Administration. 

All opinions upon the law emanate from the Office of the General 
C waitin except when otherwise especially directed or called for by the 
Administrator. All opinions of the General Counsel which constitute 
precedents are embodied either in Administrator’s decisions or 
opinions which are approved by the Administrator. It is required 
that all decisions conform strictly to the laws, Administrator’s de- 
cisions, regulations and defined policies as enunciated by the Admin- 
istrator. Conclusions reached in individual cases are frequently in- 
fluenced by peculiar facts or local statutes and consequently cannot be 
followed as precedents. However, where it is apparent beyond ques- 
tion that the situation is identical, such conclusions will be followed 
as a matter of consistency in the adjudication of claims under the law 
or regulations applicable. 

32. For the reason that all claims files are confidential by law Vet- 
erans Regulation No. 11, par. 1, 38 U. S. C. ch. 12A), they are not 
available to the general public and no adjudication decisions are pub- 
lished. Every claimant, his guardian, or his representative, is, of 
course, informed of the decision reached in his particular case. Vet- 
erans’ Administration records not pertaining to claims, such as, for 
example, files associated with the guaranty or insurance of loans and 
contracts with respect to vocational rehabilitation and education, are 
not confidential and are available to any person having proper interest 
therein (38 C. F. R. 1.512). Administrator’s decisions and legal 
opinions of the General Counsel which are deemed to have general 
application are published for the guidance of all persons concerned 
and these persons may receive them upon request. Legal opinions of 
precedential importance but not of general applicability are indexed 
in the law library of the Office of the General Counsel, where they may 
be consulted by the attorneys of that office, employees attached to the 
operative services, and members of the Board of Veterans’ Appeals. 
They are also available, upon request, to representatives of interested 
service or other organizations or attorneys representing various 
interests. 
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VETERANS’ ADMINISTRATION, 
OFFICE OF THE ADMINISTRATOR OF VETERANS’ AFFAIRS, 
Washington, D. C., July 22,1957. 
Hon. Witi1aM L. Dawson, 
Chairman, Committee on Government O perations, 
House of Representatives, Washington, D.C. 

Dear Mr. Dawson: There are enclosed herewith 12 copies of the 
answers of the Veterans’ Administration to the questions listed under 
sections III-IX of the committee print entitled “Questionnaire on 
Administrative Organization, Procedure, and Practice.” 

It is oraaie that this material, supplementing that previously fur- 
nished relative to section I and section II of the questionnaire, will 
prove informative and helpful to your committee in connection with 
its study of these matters. 

Your consideration in affording this agency an extension of time 
in which to assemble and compile these data is appreciated. 

Sincerely yours, 
JOHN S. Parrerson, 
Deputy Administrator 
(For and in the absence of H. V. Higley, Administrator). 


III. Separation or FuNcrTions 


The major basic powers assigned to the Veterans’ Administration 
by statute and Executive order are summarized, with citations, in 
response to questions 1 (a) and 2, part I, and to questions 1 (a) and 2, 
part IT, of the questionnaire. 

This question is covered in the responses to questions 1 (¢) and 
3, part I, and to question 1 (¢), part II. 

There are no prosecuting functions, in the sense that the term is 
used in the Administrative Procedure Act, in the Veterans’ Admin- 
istration. All criminal matters are referred to the Department of 
Justice. Authority of the Veterans’ Administration to investigate 
all claims before it is contained in title 38, United States Code, section 
131, which reads as follows: 

For the purposes of the laws administered by the Veterans’ Administration, 
the Administrator of Veterans’ Affairs, and those employees to whom the Admin- 
istrator may delegate such authority, to the extent of the authority so delegated, 
shall have the power to issue subpenas for and compel the attendance of witnesses 
wtihin a radius of one hundred miles from the place of hearing, to require the 
production of books, papers, documents, and other evidence, to take affidavits, 
to administer oaths and affirmations, to aid claimants in the preparation and 
presentation of claims, and to make investigations and examine witnesses upon 
any matter within the jurisdiction of the Administration. Any person required 
by such subpena to attend as a witness shall be allowed and paid the same fees 
and mileage as are paid witnesses in the district courts of the United States. 

Under this authority, all investigations in the Veterans’ Adminis- 
tration are made either by the Investigation Service, Central Office, 
or by field examiners in the chief attorney’ s office of the regional 
offices. 

The Investigation Service, as directed, conducts administrative ap- 
praisals and analyses through investigations, surveys, inspections, and 
special studies of all activities and at all levels of the agency, as well 
as of those organizations, associations, or individuals who have offi- 
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cial dealings or relationships with the Veterans’ Administration, and 
submits reports of factual findings with conclusions and recommenda- 
tions to the Assistant Administrator for Appraisal and Security. This 
Service also collects and coordinates data concerning nonentitlement, 
lost or stolen credentials, imposters, and veterans reported as missing, 
and disseminates information concerning these matters; receives and 
processes anonymous communications, complaints, and allegations, 
and recommends appropriate action; operates an identification and 
detection laboratory for the analysis, identification, and classification 
of handwriting, typewriting, questioned documents, fingerprints, and 
other like material, and provides expert witnesses in these matters; 
and performs liaison with officials of other departments and agencies 
of the Government who have responsibility for investigative func- 
tions. All investigations by Central Office Investigation Service are, 
in general, authorized either by the Administrator or Deputy Admin- 
istrator, upon the recommendation of a subordinate staff officer. In- 
vestigations of matters before the Board of Veterans’ Appeals may 
be approved by the Chairman of the Board under authority delegated 
to him by the Administrator (38 C. F. R. 1.450 to 1.455). 

Field investigations include examinations in guardianship and 
custodianship cases; of offenses against the Federal laws; of accidents 
alleged to be due to negligence of agency employees and accidents 
causing damage to agency property (this refers to torts only, wherein 
a liability arises against or in favor of the Government) ; examina- 
tions into claims for benefits submitted under the laws administered 
by the Veterans’ Administration; examinations on general adminis- 
trative matters; and examinations requested by a United States dis- 
trict attorney or other representative of the Department of Justice, 
in civil and criminal cases. In conducting such examinations, field 
examiners are authorized to administer oaths and affirmations, to take 
necessary testimony and depositions, and to perform such other duties 
as are assigned by the chief attorney or the manager (38 C. F. R. 
13.50 to 13.54). 

Except as to investigations with respect to personnel or adminis- 
trative matters, all investigations form a part of adjudicative or legal 
action, or of both. 

4. Investigative officers do not participate in the adjudication of 
claims. Investigation in benefit cases is simply a search for relevant 
evidence. Field examiners may express an opinion as to the credi- 
bility of a witness, but they do not otherwise participate or advise 
in the making of decisions at any stage of the adjudicatory process. 
Investigative officers may offer recommendations as set out in response 
to question 3. 

5. All authority under acts administered by the Veterans’ Adminis- 
tration, whether executive or quasi-judicial, is vested in the Admin- 
istrator of Veterans’ Affairs. Organizational changes and policy and 
regulations or regulatory decisions must be approved by him. As 
has been previously pointed out, the Administrator has delegated 
adjudication functions to subordinates (see response to question 1 (c), 
pt. I) and, of course, neither he nor top staff officers participate 
directly in the adjudication of claims, except that the Chairman of 
the Board of Veterans’ Appeals may participate in a decision if there 
is a disagreement among the members of the section. Furthermore, 
those cases in which there is a difference of opinion on the same fac- 
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tual basis between members of the same or different rating agencies 
are required to be submitted to the chief benefits officer, “who may 
consider questions of policy on the application of law and regulations 
to the specific facts presented. This is not for the purpose . of over- 
ruling the acts of duly constituted subordinate groups, but is largely 
for administrative control and supervision. A claimant, of course, 
has the right of appeal to the Administrator or his designated repre- 
sentatives (38 U.S. C. 11 and 707-708 and 38 C. F. R. 3.9, 3.142 and 
pt. 19). 

This question is not applicable to the Veteran’s Administration, 
since the chief executive officials of the Veterans’ Administration do 
not participate in the investigative stages of actions within the 
agency. See answers to preceding questions, 

7. See responses to question 3, part I, and question 3, part IT. 

S. Most of the fundamental activities of the Veterans’ Administra- 
tion are conducted on an ex parte basis as authorized by law. It has 
been demonstrated by years of experience that this is the most expedi- 
tious and satisfactory method of disposing of the hundreds of thou- 
sands of claims adjudicated annually. (See response to questions 3 
_ 17, pt. IT.) 

This question is not applicable to the Veterans’ Administration. 
Section 5 of the World War Veterans’ Act, 1924, as amended (38 
U.S. C. 426), provides in part: 

The Director (of the then Veterans’ Bureau, now Administrator of Veterans’ 
Affairs), subject to the general direction of the President, shall administer, 
execute, and enforce the provisions of this Act, and for that purpose shall have 
full power and authority to make rules and regulations, not inconsistent with 
the provisions of this Act, which are necessary Or appropriate to carry out its 
purposes, and shall decide all questions arising under this Act; and all decisions 
of questions of fact and law affecting any claimant to the benefits of titles IT, 
III, or IV of this Act shall be conclusive except as otherwise provided herein. 
{Material in parentheses added. ] 

[t is similarly provided in section 5 of Public Law 2, 73d Congress, 
as amended (38 U. S. C. 705), section 11 of Public Law 866, 76th 
Congress (38 U.S. C. lla-2), section 608 of the National Service Life 
Insurance Act of 1940, Public Law 801, 76th Congress, as amended 
(38 U.S. C. 808), and in other statutes conferring benefits adminis- 
tered by the Veterans’ Administration. Responses to questions 3 and 
9, part I, and to questions 3, 4, and 6 (b), part IT, are also pertinent. 

10. The provisions of section 1004 (c), title 5, United States Code, 
are not applicable to the Veterans’ Administration. See response 
to question 3, part IT, and to question 2, part VITI. 

11. Fully covered in response to question 3, part IT. 


LV. Inspection or REcorps 


1. Covered in the answers to question 3, part I, and questions 3, 10 
(b), and 21, part I. 

2. The Veterans’ Administration is, in the broad sense of the word, 
at least, a benefactory agency and adjudications are, for the most part, 
ex parte. Question 2 is not applicable to this agency, in general, ex- 
cept in the sense that the claimant is required by VA regulations to 
submit substantiating evidence not otherwise av ailable, as outlined in 
response to question 3, part II, if he desires to prosecute his claim. 
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3 through 9. Veterans Regulation No. 11 (Executive Order No. 6099 
(38 U.S. ee, ch. 12A)), which has become law by virtue of section 19, 
Public Law 2,7 (3d Congress (38 U.S. C. 720), es that all files, 
records, reports, and other papers and documents pertaining to any 
claim, whether pending or adjudicated, shall be deemed confidential 


and privileged and that no disclosure thereof shall be made except as 
follows: 


(a) Toa claimant or his duly authorized agent or representative as to matters 
concerning himself alone when in the judgment of the Administrator of Vet- 


erans’ Affairs such disclosure would not be injurious to the physical or mental 
health of the claimant ; 


(b) When required by process of a United States court to be produced in any 
suit or proceeding therein pending or when such production is deemed by the 
Administrator of Veterans’ Affairs to be necessary in any suit or proceeding 
brought under the World War Veterans’ Act, 1924, as amended ; 


(c) When required by any department or other agency of the United States 
Government ; 


(ad) In all proceedings in the nature of an inquest into the mental competency 
of a claimant; 


(e) In any judicial proceedings when in the judgment of the Administrator 
of Veterans’ Affairs such disclosure is deemed necessary and proper ; 

(f) The amount of pension of any beneficiary shall be made known to any 
person who applies for such information, and the Administrator, with the ap- 
proval of the President, upon determination that the public interest warrants or 


requires, may, at any time and in any manner, publish any or all information 
of record pertaining to any claim; 


(g) The Administrator of Veterans’ Affairs in his discretion may authorize 
an inspection of Veterans’ Administration records by duly authorized repre- 
sentatives of recognized organizations. 

It is further provided that the Administrator of Veterans’ Affairs 
may release information, statistics, or reports, to individuals or or- 
ganizations when in his judgment such release would serve a useful 
purpose. 

For the purpose of carrying out the law on this subject the Ad- 
ministrator has promulgated VA Regulations, paragraphs 500-526 
(38 C. F. R. 1.507-1.526). 

Furthermore, the following types of information filed with the 
Veterans’ Administration are not available to the general public: 

Classified defense information received from other Federal 
agencies and maintained pursuant to Executive Order No. 10501, 
November 5, 1953, Safeguarding official information in the in- 
terests of the United States; 

Information contained in security case files maintained under 
Executive Order No. 10450, April 27, 1953, as amended, security 
requirements for Government employment; 

Reports of investigation by the Veterans’ Administration, as 
distinguished from summaries, and reports submitted to the Vet- 
erans’ Administration by the Federal Bureau of Investigation or 
other Federal agencies (sec. 5, World War Veterans’ Act, 1924, 
as amended (38 U.S. C. 426), and agreements with the Federal 
agencies by which reports are furnished) ; 

Information concerning individuals which is str ictly personal, 
the release of which might be the basis for libel or slander 
charges, by reason of Executive Order No. 10561, September 13 
1954, designating official personnel folders in Government agen- 
cies as records of the Civil Service Commission and prescribing 
regulations relating to the establishment, maintenance, and trans- 
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fer thereof (3 C. F. R. Supp. 1954, p. 71), and Federal Personnel 
Manual issued by the United States Civil Service Commission, 
Ri- 35. 


For amplification, see responses to questions 6 (b) and 32, part IT. 
V. WorKLOAD AND STAFFING PATTERNS 


1 through 5. Because of overlapping functions with regard to rule- 
making and adjudicatory procedure, the diversity of procedure em- 
ployed in the adjudication of benefits, the variety of questions in- 
volved and many other like factors, it is not possible to furnish statis- 
tics in the precise form here requested. For instance, the preparation 
of regulations and instructions is delegated to that part of the Vet- 
erans’ Administration responsible for the functional operation of the 
law. Insofar as adjudication is concerned, it may be possible in some 
instances to complete adjudicatory action on a claim for benefits 
within a few hours after its receipt, or it may in other cases require 
many weeks or even months. The annual report of the Administra- 
tor of Veterans’ Affairs for the fiseal year 1956 indicates the magni- 
tude of the operation of caring for the veteran population. Further- 
more, it outlines if some detail accomplishments within the fiscal year 
in the improvement of service and in economy of operation. 

The following brief statement of representative facts culled from 
this report may be of interest to the committee, as well as of some 
particular assistance in forming a conception of the tremendous vari- 
ety and extent of the Veterans’ Administration’s responsibility : 

‘At the end of the fiscal year 1956, there were approximately 22,- 

381,000 living veterans in civil life. "The number rec eiving disability 
compensation and pension benefits totaled 2,737,000, an increase of 
nearly 70,000 during the year. Dependents ‘of deceased veterans re- 
ceiving death compensation or death pension benefits increased 21,600 
to 1,176,000, and servicemen’s indemnity awards had been authorized 
to the beneficiaries of 32,400 deceased veterans under Public Law 23, 
82d Congress. More than 44,000 automobiles had been provided seri- 
ously disabled veterans since the beginning of that program. 

Four hundred and sixty-nine thousand veterans entered training 
for the first time under the vocational rehabilitation and education 
and training program, 455,000 of these under the Veterans’ Readjust- 
ment Assistance Act of 1953, bringing the number who have thus far 
availed themselves of benefits under that law to 1.5 million veterans. 

Six hundred thousand applications were received during the year 
for the guaranty or insurance of loans to veterans, and at the end of 
the year 607,000 loans had been guaranteed or insured, of which all 
but ‘1 percent were home loans. More than 213,000 loans were repaid 
in full and there were over 62,000 defaults reported on home loans in 
the fiscal year. 

On June 30, 1956, there were approximately 6.1 million national 
service life insurance policies in force, and the number of United 
States Government life insurance policies totaled nearly 384,000. 

During the fiscal year 1956 the Board of Veterans’ Appeals entered 
54,791 appellate decisions in 44,250 cases and disposed of 15,158 
hearings. 
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The Veterans’ Administration maintains 173 hospitals, with a total 
of 121,300 operating beds. There was an average daily patient load 
of 110,200. Admission of Veterans’ Administration patients to Vet- 
erans’ Administration and non-Veterans’ Administration hospitals 
totaled 517,500, and discharges 512,300. There were 22,000 eligible 
veterans on the waiting list as s of June 30, only 1 of whom was awaiting 
hospitalization for treatment of a service-connected disability ; 2,100,. . 
000 outpatient visitors received services from Veterans ’ Administration 
outpatient clinics for fee-basis phy sicians, and a total of 235,000 
applications were filed for outpatient dental treatment. Domiciliary 
care was provided for an average daily Veterans’ Administration 
member load of 17,047. 

The Veterans’ Administration penn nearly 7 million personal 
interviews during the year with veterans, their relatives, and others 
in assisting them ‘to understand and to seas for benefits administered 
by this and other agencies for which they may be eligible. 

As of June 30, 1956, the Veterans’ Administration employed 176,700 
full- and part-time employees, a decrease of 1,000 since the beginning 
of the year. 

See also responses to questions 1 (c) and 3, part I, and to questions 
8 and 8, part IT. 


VI. Untrormity or ADMINISTRATIVE PROCEDURE 


1 and 2. See introductory paragraph and responses to questions + 
and 9, part I, and responses to questions 3, 6 (a), and 21, part IT. 

3. The adjudication of claims in the Veterans’ Administration is, 
by law, delegated to agency discretion. As a general rule, the statute 
sets forth the objectives to be achieved and vests in the Administrator 
of Veterans’ Affairs the power and authority to accomplish these 
objectives. See responses to question 1, part I, and questions 1 (b) 
and 2, part IT. 


VII. Ruues ror Apmisston To Practice AND ror AVOIDANCE OF 
CoNnFLICT OF INTERESTS 


1. Recognition of accredited representatives, attorneys, and agents 
in the prosecution of claims before the Veterans’ Administration and 
the payment of fees in connection therewith are governed by Public 

aw 844, 74th Congress, as amended (38 U. S. C., 101-103), and VA 
regulations promulgated thereunder. 

Organizations recognized by the Veterans’ Administration under 
title 38, United States Code, section 101, may file with the Veterans’ 
Administration the name of any person whom they desire recognized 
as accredited representative thereof, certifying, among other things, 
that the aesahiae | is a citizen of the United States, of good character 
and reputation, qualified by ability and experience to present claims, 
and that he is not at the time employed in any civil or military depart- 
ment or agency of the United States, and must state whether he has 
been so employed within 2 years next preceding the date of recom- 
mendation for accreditation. Before such an organization may be 
recognized in an individual claim, there must be filed a power of 
attorney executed by the claimed specifically conferring on the organ- 
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ization the authority to represent the claimant in the presentation of 
his claim and to receive information in connection therewith. 

With respect to attorneys at law, the procedures of the Veterans’ 
Administration are simple. Any attorney in good standing may secure 
recognition by presenting his credentials ‘either to the General Counsel 
of the central office or to any of the chief attorneys in the regional 
offices. Indeed, for the purposes of handling only one case, he needs no 
such recognition, but merely authorization of his client to act for him. 

Furthermore, any competent person of good moral character and 
of good repute who is a citizen of the United States, or who has 
declared his intention to become such a citizen—and who is not engaged 
in the practice of law—may be recognized as an agent to represent 
claimants before the Veterans’ Administration, if his recognition is 
not precluded by any statutory or regulatory provision and if he has 
never been convicted, whether on trial or plea, of a serious penal 
offense, or of any violation of any penal provisions respecting fees. 
Such applicants may be required to prove their fitness to render sub- 
stantial service by undergoing a written examination testing their 
knowledge of the laws administered by the Veterans’ Administration 
and regulations promulgated thereunder. 

Disciplining or disbarment of accredited representatives and attor- 
neys is no problem in the Veterans’ Administration. Our relations 
with the recognized service organizations are such that they will take 
necessary action whenever indicated. Lawyers are disbarred, gen- 
erally, only for conviction of an offense involving moral turpitude 
or for violating the cited statute with respect to excessive fees. Except 
in cases of conviction for crime, they are afforded hearing, if desired. 

2 through 4: 

(1) Avoidance of conflict of interests—V A employees (VA Per- 
sonnel Manual—MP 5, ch. 7, sec. 11) —Employees of the Veterans’ 
Administration, as such, are not subject to any general prohibition 
against outside work. In determining the nature and extent of their 
outside activities, whether of a work character or otherwise, however, 
employees are expected to keep in mind that the Veterans’ Admin- 
istration must administer benefits to eligible veterans on an impartial 
basis. Participation in any and all types of activities are to be 
judged on the basis of whether it might result in a conflict between 
the private interest of the employee and his duty and obligation to 
the Veterans’ Administration, or tend to create in the minds of others 
a suspicion of prejudice or favoritism that would be of embarrassment 
to the Veterans’ Administration. 

Full-time Veterans’ Administration employees are, in general, pro- 
hibited from the performance of service for a contractor or other 
person who is engaged in contract or maintenance work or other busi- 
ness with the Veterans’ Administration. oe this provision may 
be waived by the manager, department head, or Assistant Adminis- 
trator concerned, if in his judgment the per ati mance of such service 
will not involve the emplovee in any conflict of interests. 

All employees, and especially those specifically charged with the 
responsibility for making or recommending awards of Government 
contracts, or with administering, directing, or passing upon the per- 
formance of such contracts, are expected, in the conduct of their per- 
sonal business as well as their official affairs, to show no favoritism or 
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prejudice with respect to any persons having or seeking business rela- 
tionships with the Veterans’ Administration ; to avoid as much as 
possible giving any reasonable basis for suspicion that such favoritism 
or prejudice exists; and, insofar as lies within their power, to refrain 
from any act which might reasonably be expected to embarrass or 
discredit the Veterans’ Administration. 

Section 264, Public Law 550, 82d Congress, Veterans’ Readjustment 
Assistance Act of 1952 (38 U.S.C. 974), provides that any Veterans’ 
Administration hiskies who owns any interest in, or receives any 
wages, salary, dividends, profits, gratuities, or services from, any edu- 

rational institution operated for profit in which an eligible veteran is 
pursuing a course of education under this law shall be immediately 
dismissed unless it is decided after a public hearing that no detriment 
will result to the United States or to eligible veterans by reason of 
such interest or connection of such employee. Public Law 634, 84th 
ee War Orphans’ Educational Assistance Act of 1956 (38 
oy S. C. 1036) , contains a similar provision in section me 

2) Avoidance of conflicts of interest—F’ 
984, title 18, United States Code, provides: 

Whoever, having been employed in any agency of the United States, including 
commissioned officers assigned to duty in such agency, within two years after the 
time when such employment or service has ceased, prosecutes or acts as counsel, 
attorney, or agent for prosecuting any claims againts the United States involving 
any subject matter directly connected with which such person was so employed 
or performed duty shall be fined not more than $10,000 or imprisoned not more 
than one year, or both. 





Since the question of interpretation and application of this provi- 
sion of the law is for the Department of Justice, the Veterans’ Admin- 
istration has promulgated no regulation with regard thereto. The 
Veterans’ Administration has on numerous occasions considered the 
question of extending recognition as accredited representatives to those 
former employees of the agency who handled claims for monetary 
benefits. Asa matter of policy it was determined that such recogni- 
tion would not be extended within the 2-year period from date of 
separation from Veterans’ Administration employment to those former 
a who had worked directly with claims in an adjudicatory 

capacity at the time of their separation. Attorneys may be recognized 
for the presentation of claims during the 2-year limitation, but would 
be reported to the Department of Justice should it come to the atten- 
tion of the Veterans Administration that they are engaged in the 
prosecution of claims with which they had been directly involved 
during employment.’ 

Furthermore, it is our view that the Veterans’ Administration may 
employ, on a fee or contract basis, doctors formerly employed by the 
agency and, of course, the Veterans’ Administration accepts reports 
of examinations made or treatments given by such doctors, either in 
the capacity of fee or contract physicians or as private physicians. 

1 See United States vy. Bishop, 90 F. (2d) 65. Counsel for the appellant for the first 
trial acted as counsel for appellee when the case came in for the second trial, and appellant's 
motion to exclude counsel for appellee, upon the ground that he had previously represented 
the Government in the same case, was denied. On appeal, Circuit Judge Allen said: “We 
think the denial of this motion constituted prejudicial error. * * * Counsel for the Gov- 
ernment in the first trial necessarily was possessed of confidenial information not appearing 
in the record. The interests of the parties were adverse. It is well settled that an 
attorney who has acted for one party cannot render professional service in the same matters 


to the other party, and it makes no difference in this respect whether the relation itself 
has terminated, for the obligation of fidelity still continues.” 
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Where doctors formerly employed by the Veterans’ Administration 
wish to act for recognized organizations, what has been said above 
with respect to claims and other employees applies, as it does to em- 
ployees formerly engaged in insurance and indemnity operations. 

Then there is the problem of former employees of the Veterans’ 
Administration who have been engaged in various activities under 
title 7 of the Servicemen’s Readjustment Act, as amended (38 
U.S. C. 694 et seq.), including the guaranty and 1 insurance or making 
of loans for the purposes therein authorized, employed in commercial 
activities in the fields of construction, finance, engineering, law, etc. 
The Veterans’ Administration feels that any case in which any such 
employee is called upon, within 2 years after separation from the 
(yovernment service, to represent any such agency or organization in 
the presentation of a claim for payment of guaranty or insurance on a 
loan guaranteed, insured, or made pursuant to said title III of the 
Servicemen’s Readjustment Assistance Act should be reported to the 
De —— nt of Justice. On the other hand, we are of the view that 
the Veterans’ Administration cannot legally refuse to accept an ap- 
praisal or inspection or engineering report made by any such former 
employee, since such activity cannot be said to be adverse to any in- 
terest of the United States, ‘taileien performed fraudulently or in bad 
faith and unless involving a specific project with which such person 
was directly connected during the time he was in the Government 
service, and, therefore, it is not appropriate to make reports to the 
Department of Justice in such cases. Moreover, there is no apparent 
legal objection to the employment of such former employees on a fee 
basis to perform specified services for the Veterans’ Administration. 

With respect to vocational rehabilitation and education and train- 
ing, we feel that a former employee of the Veterans’ Administration 
who had been engaged 1 in the making of contracts with educational or 
training institutions is precluded, within the 2-year period after sep- 
aration from the Government service, from representing schools and 
institutions either in making of contracts or the prosecution of claims 
based thereon. This matter is not now of very great importance, in 
view of the total elimination of such contractual matters under the 
Veterans’ Readjustment Assistance Act of 1952 (Public Law 550, 82d 
Cong., 38 U.S. C. 911 et seq.). 


VIII. Exemrprions From toe ADMINISTRATIVE Procepure Act 


1. Yes; the Administrative Procedure Act essentially excludes the 
fundamental activities of the Veterans’ Administration. 

. It is unnec essary to comment on section 1 of the act. The provi- 
sions of section 2 2 apply to the Veterans’ Administration except as our 
procedures and functions are specifically excepted from such provi- 
sions by the act itself. 

Subsection (a), section 3, is applicable, and the Veterans’ Adminis- 
tration complies therewith. In accordance with subsection (b), prece- 
dential opinions (the decisions of the Administrator of Veterans’ 
Affairs) are published and are available to the public generally. Ad- 
judicated actions are made confidential by statute, and may not be 
published. (See responses to question 3, pt. I, question 32, pt. IT, and 
questions 3 through 9, pt. IV.) 
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Section 4 excepts those matters relating to agency management or 
personnel or public property, loans, g erants, benefits, or contrac ts, and, 
therefore, excludes the fundamental activities of the Veterans’ Ad- 
ministration. However, our procedures in respect to the issuance or 
amendment of regulations do conform, generally, to the procedure 
established by the act, except with regard to the provision requiring 
notice of proposed rulem: aking. (See | pt. I, specifically the responses 
to questions 3, 4, and 11.) 

Since adjudications of claims by the Veterans’ Administration are 
not required by statute to be determined after an agency hearing, 

section 5 does not apply to the Veterans’ Administration. VA regula- 

tions do provide for hearings and for hearings on appeal. Subsec- 
tion (d), section 5, is clearly a grant of authority and, therefore, is 
applicable to the Veterans’ Administration. However, it would 
rarely be necessary to issue a declaratory order, inasmuch as such 
matters are usually adequately covered by the regulations or amend- 
ments thereof or by interpretation. (See pts. II and III.) 

The provisions of subsection (a), section 6, respecting the right of 
a claimant to be represented by an attorney are recognized by the 
Veterans’ Administration, but penal provisions and other limitations 
of section 500 of the World War Veterans Act and sections 201-203, 
Public Law 844, 74th Congress (38 U.S. C. 101-103 and 500), may be 
applicable. The Veterans’ Administration conforms substantially, 
also, to subsections (b), (c), and (d), relating to investigations, sub- 
penas, and notice of denial, respectively. 

For the reasons discussed in connection with sections 4 and 5, sec- 
tion 7 is wholly inapplicable to the Veterans’ Administration and, be- 
cause it is, section 8 is also inapplicable. 

Subsection (a) of section 9 is applicable to the Veterans’ Admin- 
istration. Subsection (b) is inapplicable, for the reason that the 
Veterans’ Administration does not grant licenses. 

Section 10 in its entirety is inapplicable to the Veterans’ Adminis- 
tration. The adjudication of claims in the Veterans’ Administration 
is, by law, delegated to agency discretion, and courts are precluded 
from reviewing such adjudic ations. Where suits are authorized by 
statute, action is not of review, but by trial de novo. (See responses 
to questions 2 and 3, pt. II.) 

Inasmuch as sections 7 and 8 are inapplicable to the Veterans’ 
Administration, section 11 likewise is inapplicable and it is, therefore, 
unnecessary to appoint hearing examiners as therein provided. For 
like reasons, the other provisions of the section respecting payment of 
witness fees is inapplicable to Veterans’ Administration cases. 

There is nothing in section 12 concerning construction and effect of 
the act which is applicable to the Veterans’ Administration, except 
the provision: 

No subsequent legislation shall be held to suppersede or modify the pro- 


visions of this Act except to the extent that such legislation shall do so ex- 
pressly. 


LX. Court Dectstons AFrecTInc AGENCY FUNCTIONS 


It is doubtful whether any of the many thousands of court cases 
relating to claims originally considered administratively by the Vet- 
erans’ Administration have affected Veterans’ Administration pro- 
cedure in the sense in which this question is advanced by the com- 
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mittee. Essentially, such cases have related primarily to the sufti- 
ciency of the evidence to support the claim asserted and, secondarily, 
to questions of statutory construction. 

The court decisions which have had some effect on procedural func- 
tions have resulted chiefly from insurance suits brought under the 
authority of section 19, World War Veterans’ Act of 1994, as amended 
(38 U.S. C. 445), mz ade applicable to national service life insurance 
by section 617, National Service Life Insurance Act of 1940, as amended 
(38 U. S. C. 817). Section 19 provides in pertinent part: 

In the event of disagreement as to claim, including claim for refund of 
premiums, under a contract of insurance between the Veterans’ Administration 
and any person or persons claiming thereunder, an action on the claim may be 
brought against the United States either in the United States District Court 
for the District of Columbia or in the distric court of the United States in and 
for the district in which such persons or any one of them resides, and jurisdic- 
tion is conferred upon such courts to hear and determine all such contro- 
versies. * * * 

There is no right to sue with respect to Veterans’ Administration 
benefits other than insurance. The Silberschein case (S7lberschein v. 
United States, 266 U. S. 221, 69 L. ed. 256 (1924) ), decided in the 
negative the question as to whether the United States might be sued 
upon a claim for a gratuity, although the opinion noted the possibility 
of judicial review where the decision of the Administrator was wholly 
unsupported by the evidence, or was wholly dependent upon a ques- 
tion of law, or was clearly arbitrary or capricious. Thereafter, how- 
ever, in 1933, the Congress incorporated in Public Law 2, 73d. Con- 
gress, a section which provided : 

All decisions rendered by the Administrator of Veterans’ Affairs under the 
provisions of this title, or the regulations issued pursuant thereto, shall be final 
and conclusive on all questions of law and fact, and no other official or court 
of the United States shall have fot ae tion to review by mandamus or other- 
wise any such decision (38 U. 8S. C. 705). 

Later, in Lynch v. United States (292 U. S. 571, 78 L ed. 1434), 
the Supreme Court, in speaking of the vasaal section of Public Law 
2, supra, stated in part: 

This section, as the Solicitor General concedes, does not relate to war-risk 
insurance. It concerns only grants to veterans and their dependents—to pen- 
sions, compensation allowances, and special privileges, all of which are gratui- 
ties. The purpose of the section appears to have been to remove the possi- 
bility of judicial relief in that class of cases even under the special circumstances 
suggestedin * * * Silberschein v. United States * * *. 

(See also response to question 2, pt. IT.) 

Under statutory authority granted to the Administrator of Vet- 
erans’ Affairs, procedural regulations are promulgated to implement 
the pertinent statutes. (See responses to questions 1 and 2, part IT.) 
At times, procedural regulations which were believed to carry out the 
legislative intent in some life insurance cases resulted in disagreements 
and litigation. Whenever the courts have construed the statute as 
being in : conflict with these 1 ‘egulations, the necessary changes in pro- 
cedure have been made. The following cases are cited as “represent- 
ative: 


U.S. v. Arener (57 F. 2d 488, 278 U. S. 470, 77 L. ed. 486, decided 
Dec ‘ember 9, 1933 

In the Arzner case, the insured converted his term insurance and 

later surrendered the policy for its cash surrender value. On March 
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5, 1929, suit was instituted alleging permanent and total disability 
commencing while he was protected by the original term insurance 
policy. It was held that one whose total and permanent disability 
began while his war-risk insurance contract was in force was entitled 
to recover under section 307 of the World War Veterans’ Act of 1924, 
as amended July 3, 1930, and the insured might elect to claim under 
the prior policy and if found entitled thereto should be entitled to 
payments under that contract, notwithstanding the fact that he had 
already surrendered for its cash value the policy into which he had 
converted his term insurance. The ruling was based entirely on the 
amendatory legislation. 

Precedents of the Veterans’ Administration * had theretofore been 
that payment on a surrendered policy of converted insurance might 
be made where it was shown that the insured was permanently and 
totally disabled prior to surrender for cash value (1) by reason of a 
statutory disability, or (2) by reason of a disability which under the 
terms of the contract itself constitutes a permanent and total degree, 
or (3) where it was found by the Veterans’ Administration that proof 
of permanent and total disability was received before the surrender of 
the converted policy for its cash value. Thereafter, the Veterans’ 
Administration modified its procedure to provide that the rule should 
be applied even though proof of the permanent and total disability 
was not received until after the surrender for cash value. 

Lynch v. U.S. (292 U.S. 571, 78 L. ed. 1434, decided June 4, 1934) 

It was held that the due process clause of the fifth amendment pre- 
cluded the repeal of statutes granting or pertaining to yearly renew- 
able term insurance issued under the War Risk Insurance Act, even 
for the purpose of lessening governmental expenditures. The provi- 
sion of section 17 of the Economy Act of March 20, 1933 (ch. 3, 48 
Stat. L. 9), repealing all laws granting or pertaining to yearly renew- 
able term insurance issued under the War Risk Insurance Act, void 
insofar as it purported to take away contractual rights, could not be 
given effect to the extent that it operated to take away the remedy 
for the enforcement of such contracts. 

Immediately following the passage of the Economy Act and in ac- 
cord with Executive Order No. 6096 (Veterans Regulation No. 8), and 
prior to the cited ruling, the Veterans’ Administration made no pay- 
ments under contracts of yearly renewable term insurance, including 
automatic insurance, and pending claims and claims thereafter filed 
for such benefits were disallowed. After the decision in the Lynch 
case, Executive Order No. 6096 was cancelled as of the date thereof 
by Executive Order No. 6776, dated June 30, 1934 (Veterans Regu- 
lation No. 8 (a)), and payments and consideration of claims under 
such contracts were resumed. 


U.S.v. Ben Jackson (302 U. S. 628, 82 L. ed. 488, decided January 17, 
1938) 

The Court held, in this case, that the automatic insurance provisions 
of section 401 of the War Risk Insurance Act were not within the 
operation of the provisions of section 17 of the Economy Act of 
March 20, 1933 (48 Stat. L. 11 (388 U.S. C. 717) ), repealing all public 

1U. 8. v. Andrews, 43 F. (2d) 80, spells out the reasoning in support of the Veterans’ 
Administration precedents, and held that the amendatory legislation did not require any 


different conclusion. The contrary view of the amendment by the Supreme Court was 
of course controlling. 
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laws granting medical or hospital treatment, domiciliary care, com- 
pensation, “and other allowances,” pension, ‘disability allowance, or 
retirement pay to veterans and the dependents of veterans of the 
World War, and all laws granting or pertaining to yearly renewable 
term insurance. The Veterans’ Administration had, of course, sus- 
pended consideration of claims and payments of benefits of this type 
at the time of the passage of the Economy Act. After the opinion in 
the Jackson case had been handed down, consideration of claims and 
payments of benefits were resumed. 


U.S. v. Kelly (8 F. Supp. 93, decided August 16, 1934) 

The Veterans’ Administration had ruled that the $60 bonus pro- 
vided by law for veterans of World War I was applicable to prevent 
Government insurance from lapsing, and a policy held by the veteran 
in this case was revived under such ruling as of the date of death of 
veteran on March 19, 1919. Monthly installments were awarded to 
the designated beneficiar y, the sister of the insured. The Comptroller 
General ruled, however, in October 1920, that the bonus was not ap- 
plicable to revive lapsed insurance and the monthly payments were 
discontinued. The World War Veterans’ Act of 1924 was amended 
on July 2, 1926 (38 U.S. C. 516b), to specifically authorize the use 
of such bonus money to prevent lapse of war risk insurance policies 
(with restrictions as to persons entitled), and payment of monthly in- 
stallments was resumed. Such payments were shifted to the insured’s 
widow, however, as the beneficiary preferred by the statute, Subse- 
quent to the judicial ruling in the Kelly case, the Veterans’ Adminis- 
tration again changed its procedure to provide that the date of ma- 
turity controlled the determination as to the beneficiary entitled. 
Since the insurance in the Kelly case had matured prior to July 2, 
1926, the designated beneficiary, and not the beneficiary specified in 
the amendatory legislation, was entitled to payment. 


U.S.v. McClure (305 U.S. 472, 83 L. ed. 296, decided January 3, 1939) 


After the enactment of the act of June 2, 1926 (44 Stat. 686), which 
provided that yearly renewable term insurance should cease July 2, 
1927, the practice was adopted by the Veterans’ Administration that, 
though insurance could have been prevented from lapse under section 
305 if maturity by permanent total disability or death had occurred 
prior to July 2, 1927, no benefits were payable for death or disability 
occurring after that date. The Supreme Court of the United States 
held in U’. S. v. McClure, supra, that, since the insurance was deemed 
not to have lapsed and there was enough uncollected compensation to 
continue the insurance until the date of maturity, insurance was pay- 
able, even though the maturing contingency occurred, subsequent to 
July 2, 1927. Following the McClure decision, the Veterans’ Admin- 
istration changed its procedure to provide for payment in all such 
cases. 


U.S. ex rel. Lyons v. Hines (103 F. 2d 737, decided February 6, 1939) 

In this instance it was held that a eerie of the Veterans’ Ad- 
ministration providing that the total disability clause of a Government 
life (converted) policy might be reinstated only upon | evidence of 
good health satisfactory to the Administrator of Veterans’ Affairs was 
unauthorized and could be given no eifect, because inconsistent with 
the statute authorizing inclusion in such contracts of a total disability 
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clause and the reinstatement of such lapsed contracts under applicable 
conditions without proof of good health (World War Veterans’ Act 
of 1924, secs. 304, 311, as amended (38 U.S. C. 426, 512b, and 515)). 
Veterans’ Administration regulations prior thereto had provided 
that if a premium on a total disability insurance clause issued under 
section 311 be not paid as stipulated, then the clause should cease and 
terminate, but might be reinstated upon evidence of good health sat- 
isfactory to the Administrator. Thereafter, the provisions of VA 
Regulation 3079, providing that the United States Government life 
insurance might be reinstated within 3 months, including the calendar 
month for which the unpaid premium was due, provided the applicant 
was in as good health as he was at the due date of the premium in 
default and the application and tender of premiums were made within 
the said 3 months, was made applicable to the clause authorized 
by section 311 as an integral part of the contract in which it had been 


included. 


Miller v. U. S. (294 U.S. 485, 79 L ed. 977, decided March 4, 1935) 


Regulation 3140 was issued by the Veterans’ Administration in 
May 1930 to provide, among other things, that the loss of one hand 
and one eye “shall be deemed” to be total permanent disability for pur- 
poses of yearly renewable term insurance. The Supreme C ourt, in the 
cited case, held the regulation invalid as not within the authority con- 
ferred by statute. 

In view of that decision, the procedures followed under this regula- 
tion were discontinued. Regulation 3140 and procedures pursuant 
thereto were reestablished, however, on August 16, 1937, upon the 
enactment of a statute on that same date ( 38 U. S. C. 512c), which 
established, among other things, a conclusive presumption of per- 
manent total disability for loss of one hand and one eye. 


American National Bank & Trust Co. of Chicago, Ill. et al. v. U.S. 
et al. (134 F. 2d 674, decided February 15, 1943) 

The insured had war risk yearly renewable term insurance effective 
January 16, 1918, of which he named his sister beneficiary. The policy 
lapsed for nonpayment of premium due March 1, 1919, but was revived 
on May 24, 1927, under the provisions of section 305, World War 
Veterans’ Act of 1924, as amended July 2, 1926, when the insured 
became permanently and totally disabled, thus restricting payment 
to the permitted class of beneficiaries under section 305, as amended. 
The insured died intestate May 14, 1930, survived by his widow, who 
died in 1935, and by two children. 

The view taken by the Comptroller General prior to the cited 
judicial ruling, and therefore followed by the Veterans’ Administra- 
tion, was that installments on insurance hereafter revived under sec- 
tion 305 due and unpaid at the death of the insured, and likewise 
those unpaid to the preferred beneficiary at her death, were not there- 
after payable toanyone. The considered view of the Veterans’ Admin- 
istration was that the clear purpose of the statute was that all install- 
ments due under the contract should be paid so long as anyone survived 
within the limited group specified as beneficiary im section 305 of the 
World War Veterans’ Act of 1924, as amended, ‘and this view was put 
into practice after the Court’s decision in this case. 


O 








